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The cartel panel of the Federal Court of Justice has today decided that the so-called “narrow price 

parity clauses” used up to February 2016 by Booking.com do not comply with competition law. 

 

Statement of facts 

 

The hotel booking platform “booking.com” allows hotel customers to make direct hotel room 

bookings. The operators of the platform receive a results-based commission from the hotels for their 

intermediary service. From July 2015, the general terms and conditions on “booking.com” included a 

“narrow price parity clause”. According to this clause, hotels were not allowed to offer their rooms 

on their own website at lower prices or better conditions than on “booking.com”. However, hotel 

rooms could be offered at lower prices on other online booking platforms, or offline under the 

condition that the offers were not advertised or published online. In December 2015, the 

Bundeskartellamt established that such a clause violated competition law and prohibited its further 

use from 1 February 2016. Since then Booking.com has not used the clause. 

 

Previous course of the proceeding: 

https://www.bundesgerichtshof.de/SharedDocs/Pressemitteilungen/DE/2021/2021099.html?nn=15276914
https://www.bundesgerichtshof.de/SharedDocs/Pressemitteilungen/DE/2021/2021099.html?nn=15276914


 

In a ruling on Booking.com’s appeal the Düsseldorf Higher Regional Court revoked the 

Bundeskartellamt’s decision. The court assumed that the narrow price parity clauses restricted 

competition but, as ancillary clauses of the intermediation contracts concluded with the hotels, were 

not subject to the prohibition of anti-competitive agreements under Article 101 (1) TFEU. With the 

appeal on points of law admitted by the cartel panel the Bundeskartellamt applies to have its 

decision reinstated. 

 

Decision of the Federal Court of Justice: 

 

The cartel panel annulled the decision of the Düsseldorf Higher Regional Court and rejected 

Booking.com’s appeal. 

 

The narrow price parity clause restricts competition in the offer of hotel rooms. Bound by this clause 

the hotels are not able to offer better room prices on their own online sales channels than on 

booking.com. In particular, they are deprived of the obvious opportunity to use price reductions to 

share with their customers the complete or partial intermediary commission they save and in this 

way attract customers. 

 

Contrary to the opinion of the appellate court, the application of Article 101 (1) TFEU is not excluded 

because the narrow price parity clause is an ancillary restraint for a vertical agreement that is neutral 

in terms of competition law, a restraint necessary in order to safeguard a fair and balanced business 

relation between Booking.com as the platform operator and the hotels as recipients of the 

intermediary service. Such an interpretation is incompatible with the structure of Article 101 TFEU.  

The pro-competitive aspects the narrow price parity clauses are claimed to have, such as securing 

adequate remuneration for a platform’s service by solving the “free-rider problem” (guests book 

directly with a hotel after gathering information on booking.com) or providing increased market 

transparency for consumers, must be carefully weighed against their anti-competitive aspects. 

Considering the structure of Article 101 TFEU this process can only take place when examining the 

preconditions for an exemption from the prohibition of anti-competitive agreements under 

subsection 3 of the Article. 

 

The narrow price parity clause could thus only be exempted from the prohibition of Article 101(1) 

TFEU as an ancillary restraint included in a platform agreement if it were objectively necessary for 

the execution of the agreement. This is not the case. The purpose of the agreement concluded 

between Booking.com and the hotel operators is the provision of online intermediary services for 

booking hotel rooms. In view of this contractual purpose the narrow price parity clause is not an 

essential ancillary restraint. Upon a request by the appellate court the Bundeskartellamt conducted 

investigations after Booking.com had stopped using the narrow price parity clause. The investigations 

showed that based on all relevant parameters such as turnover, market share, booking volumes, 

number of hotel partners and number of hotel locations, Booking.com had been able to further 

strengthen its market position in Germany. 



 

Booking.com’s narrow price parity clause is not exempted from the prohibition of Article 101(1) TFEU 

under Article 2(1) of the VBER as the company’s market share on the relevant market for hotel 

booking platforms in Germany exceeds 30% (Article 3(1) VBER). 

 

Nor is the applicability of Article 101(1) TFEU to the narrow price parity clause excluded due to an 

individual exemption under subsection 3 of this provision. Not even the first precondition for an 

exemption can be established, i.e. the improvement of the production or distribution of goods or the 

promotion of technical or economic progress. This refers to efficiency gains resulting from an anti-

competitive agreement. The operation of a hotel booking platform results in significant efficiency 

gains both for consumers and the hotels connected. With its search, compare and booking functions 

the hotel booking platform offers consumers a convenient and attractive bundle of services which, in 

this form, is not available elsewhere. The hotel booking platforms provide the hotels with the 

advantage of significantly greater customer reach. However, the narrow price parity clause is not a 

precondition for these efficiency gains. Although the existence of a free-rider problem cannot be 

ruled out, the Bundeskartellamt’s further investigations and Booking.com’s assertions have not 

shown any indications that this problem severely threatens the efficiency of the services offered by 

the platform.  On the other hand, however, the narrow price parity clause significantly restricts the 

online sales managed by the hotels themselves without using the platform. 

 

Court of lower instance: 

 

Düsseldorf Higher Regional Court - Decision of 4 June 2019 - VI-Kart 2/16 (V), WuW 2019, 386 


