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Vorbemerkung

Die Globalisierung von Unterneh-
men und Mérkten sowie die Libera-
lisierung vieler in der Vergangen-
heit dem Wettbewerb entzogener
Wirtschaftsbereiche haben die Un-
ternehmen, aber auch Politik,
Rechtsprechung und Wissenschaft,
vor groBe Herausforderungen ge-
stellt. Fragen auf ganz neuen Prob-
lemfeldern streben nach Antwor-
ten.

Auswirkungen dieser Entwicklung
auf die Wetthewerbsordnungen
sind unausweichlich. Kann die Po-
litik, konnen die Wettbewerbsbe-
horden ihrer Aufgabe als Hiiter of-
fener Marktstrukturen mit fairen
Zutrittschancen in der Zukunft noch
gerecht werden? Reicht das Bemii-
hen der Wettbewerbsbehorden, welt-
weit auf freiwilliger Basis enger als
bisher zu kooperieren, aus, um
Fehlentwicklungen entgegen zu
wirken? Welche Rolle kommt inter-

nationalen Organisationen wie
OECD, WTO, UNCTAD und dem In-
ternational Competition Network
(ICN) zu? Bietet das im Entstehen
begriffene Netzwerk der Wettbe-
werbsbehorden innerhalb der Euro-
paischen Union ein {ibertragbares
Beispiel fiir eine grenziiberschrei-
tende Zusammenarbeit?

Die Diskussion wihrend der XI. In-
ternationalen Kartellkonferenz am
19. und 20. Mai 2003 in Bonn hat
die Aktualitdt und Brisanz der Fra-
gestellungen eindrucksvoll unter-
mauert. Die vorliegende Broschiire
hat es sich zur Aufgabe gemacht,
alle Vortrage und Podiumsbeitrige
mit ihren unterschiedlichen Stand-
punkten und Losungsvorschligen
in der Originalsprache zu doku-
mentieren. Ergdnzend dazu wurden
die franzosisch- und deutschspra-
chigen Beitriage ins Englische {iber-
tragen.



Preface

The globalisation of companies and
markets and the liberalisation of
many economic sectors which had
previously not been exposed to
competition have posed great chal-
lenges not only for the companies
themselves but also for policy-
makers, legal practitioners and the
academic world. Questions relating
to entirely new problem areas need
to be answered.

It is inevitable that this develop-
ment will affect competition re-
gimes. Will policy makers and
competition authorities be able to
fulfil their role as guardians of
open market structures with fair
access opportunities in future? Will
the efforts of the competition au-
thorities to voluntarily cooperate
more closely than before at inter-
national level suffice to address

any adverse developments? What
role are international organisations
such as the OECD, WTO, UNCTAD
and the International Competition
Network (ICN) to play in this? Can
the emerging network of competi-
tion authorities within the Euro-
pean Union act as a model for
other forms of international coop-
eration?

The discussion during the 11th In-
ternational Conference on Compe-
tition in Bonn on 19 and 20 May
2003 clearly underpinned the topi-
cality of these questions. This bro-
chure documents all the speeches
and panel discussions with their
various standpoints and solution
proposals in the original language. It
also contains an English transla-
tion of the speeches given in
French and German.
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Dr. UIf Boge

Priasident des Bundeskartellamtes

Ich begriiBe Sie ganz herzlich zur
Internationalen Kartellkonferenz in
Bonn, der elften seit 1982.

Der Gedanke, die damals noch kleine
~Wettbewerbsfamilie® zusammen zu
fithren, geht auf meinen Vor-Vor-
ginger Wolfgang Kartte zuriick. Er
gab damit den Startschuss fiir die
Internationalisierung der Wettbe-
werbspolitik und fiir eine umfas-
sende Zusammenarbeit der Wett-
bewerbsbehorden.

Wolfgang Kartte hat vor allem aber
die Entwicklung der Wettbewerbs-
kultur in Deutschland mitgepragt.
Die Einfiihrung der Fusionskontrolle
in Deutschland gehort mit zu sei-
nem Lebenswerk.

Aus Altersgriinden schied er 1992
aus dem Bundeskartellamt aus. Aber
er hat sich nicht zur Ruhe gesetzt.
Er wurde aktiver Berater in Russ-
land, und noch Anfang Mérz nahm
er an einer Kartellkonferenz in In-
donesien teil. Er hatte das Land {iber
Jahre bei der Einfithrung des Kar-
tellrechts unterstiitzt.

Am 21. Méarz 2003 verstarb Wolf-
gang Kartte im Alter von 75 Jahren
in Berlin fiir uns alle tiberraschend.

Ich mochte Sie bitten, sich ihm zu
ehrendem Gedenken von Ihren Plit-
zen zu erheben. Ich danke Ihnen.

Das heutige Treffen hat einen ge-
wissen Premierecharakter: Erstmals
findet unsere Tagung nicht in Ber-
lin, sondern in der neuen Heimat-
stadt des Bundeskartellamtes, hier
in Bonn, statt.

Eine weitere Besonderheit ist der Ort
unserer Konferenz: Wir tagen im
ehemaligen Plenarsaal des Deutschen
Bundestages. Mit dem Umzug der
Bundesregierung nach Berlin als
Folge der deutschen Wiedervereini-
gung hat dieses Parlamentsgebidude
in Bonn als KongreBzentrum eine
neue Rolle gefunden. Eine wichti-
ge, denn Bonn ist als Tagungsstadt
gefragt.

Das zeigt auch diese Veranstaltung.
Ich freue mich, dass ich trotz der in
mancher Hinsicht widrigen Um-
stinde 51 Lander mit mehr als 300
Teilnehmern begriiBen darf — mehr
als je zuvor.

Aufgrund der VorsichtsmaBnah-
men, die SARS erforderlich macht,
haben die taiwanesische und chine-
sische Delegation abgesagt. Damit
leider auch Frau Prof. Wang, die
morgen daher nicht an der Podi-
umsdiskussion mitwirken kann. Ich
bedaure das sehr.
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Erlauben Sie mir, stellvertretend fiir
die inldndischen und ausldndischen
Teilnehmer, die hier versammelt sind,
einige namentlich zu begriien.

Herzlich willkommen heiBe ich insbe-
sondere die Oberbiirgermeisterin der
Bundesstadt Bonn, Frau Dieckmann.

Sie wird nicht nur gleich ein
GruBwort an uns richten. Sie hat
uns schon im Vorfeld der Konfe-
renz tatkriftig unterstiitzt. Thr ge-
biihrt ein besonderer Dank.

Eine besondere Freude ist es mir,
auf unserer Tagung wieder Kom-
missar Mario Monti begriien zu
konnen. Niemand wire geeigneter,
uns in das Thema aus europdischer
Sicht einzufiihren. Wir blicken er-
wartungsvoll auf die Ausfithrungen
und danken schon an dieser Stelle.

Mein besonderer Dank gilt Herrn
Staatssekretidr Dr. Tacke vom Bun-
desministerium fiir Wirtschaft und
Arbeit. Er ist freundlicherweise kurz-
fristig fiir Minister Clement einge-
sprungen, der seiner Heimatstadt
leider einen Korb geben musste.
Herr Dr. Tacke wird sicher etwas
dazu sagen. Dass Sie fiir ein paar
Stunden Bonn den Vorzug vor Ber-
lin geben, wissen wir zu schitzen,
deshalb ,willkommen in Bonn*.

Als weiteren Redner unserer Er6ff-
nung an diesem Vormittag begriie
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ich den Vorstandsvorsitzenden der
Deutschen Post World Net, Herrn
Dr. Zumwinkel.

Die Post in Deutschland vom Staats-
monopol zum privatwirtschaftli-
chen Dienstleister, konfrontiert mit
einer Sonderregulierung und dem
Wettbewerbsrecht in Deutschland
wie in der EU - eine vielverspre-
chende Konstellation fiir die The-
menbehandlung aus unternehmeri-
scher Sicht. Herzlichen Dank fiir
die Annahme der Herausforderung.
Dank aber auch nochmals fiir die
gestrige Gelegenheit, den Sitz des
Unternehmens im wahrsten Sinne
des Wortes ,erfahren“ zu dirfen.

Mein weiterer Dank gilt den Mode-
ratoren der beiden Panels, Herrn
Bodo Hauser und Herrn Prof.
Wernhard Maschel.

Besonders freue ich mich, dass die
internationale Beteiligung an unse-
rer Konferenz auch in diesem Jahr
weiter gewachsen ist: Es sind Ver-
treter der EU-Kommission, der OECD,
der Weltbank, der UNCTAD, der
WTO, der EFTA, erstmals von CUTS
und von 51 nationalen Wettbe-
werbsbehorden anwesend. Neben
Lindern mit langjdhrig erprobter
Wettbewerbsordnung sind auch
viele Linder vertreten, die erst seit
jlingerer Zeit tiber ein Wettbewerbs-
regime verfiigen. Stellvertretend
fiir die Reprasentanten der nationa-
len Wettbewerbsbehorden begriiBe
ich



e Ms Deborah P. Majoras, Dep-
uty Assistant in der US-ameri-
kanischen Antitrust Division
im US Department of Justice,

e Madame Marie-Dominique
Hagelsteen, Présidentin des
Conseil de la Concurrence, Pa-
Iis,

e David Lewis als Vorsitzenden
des  Competition  Tribunal
Stuidafrika,

e Finn Lauritzen als Leiter der
didnischen Wettbewerbsbehorde
und

e meinen Kollegen in der Direk-
tion Wettbewerb in Briissel,
Philip Lowe.

Sie alle werden wir noch als Disku-
tanten auf den Panels erleben zu-
sammen mit

e Herrn Dr. Josef Ackermann,
Vorstandssprecher der Deut-
schen Bank,

e Herrn Prof. Roland Berger,
Geschiftsfiihrer der Roland
Berger Strategy Consultants,

e Herrn Dr. Burckhard Berg-
mann, Vorstandsvorsitzender
der Ruhrgas AG,

e Herrn Dr. Ganal, Mitglied des
Vorstandes der BMW AG,

e Graf Lambsdorff, friitherer
Bundesminister fiir Wirtschaft,

e und nicht zuletzt Herrn Bo
Vesterdorf, Prisident des
EuGH 1. Instanz.

Als Mitglied des Deutschen Bundes-
tages nimmt Herr Hartmut Schauerte,
als Vertreter des Européischen Par-
laments Herr Dr. Werner Langen
teil. Es ist mir eine besondere Ehre,
Sie als Vertreter der Legislative be-
griiBen zu diirfen.

Gerichte, Wissenschaft und An-
waltschaft sind mit einer ganzen
Reihe von namhaften Personen ver-
treten, wie auch die Monopolkom-
mission. Ich begriifie stellvertretend

e den Prisidenten des EFTA-
Gerichts in Luxemburg, Herrn
Prof. Carl Baudenbacher,

e den Senatsprisidenten des OLG
Wien, Herrn Dr. Eckhard Her-
mann,

e den Prisidenten des Landge-
richts Bonn, Herrn Kurt Pill-
mann,

e den Vorsitzenden der Mono-
polkommission, Herrn Prof.
Martin Hellwig

e und als Vorsitzenden der Stu-

dienvereinigung Kartellrecht,
Herrn Dr. Cornelis Canenbley.
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Fiir eine breitere Resonanz des Wett-
bewerbsgedankens in der Offent-
lichkeit sorgen die Vertreter der
Medien - und das nicht nur anlass-
lich dieser Tagung, sondern auch
im Alltagsgeschéft. Ich heiBe Sie
herzlich willkommen.

Wenn die Wettbewerbsbehdrden aus
aller Welt hier so zahlreich vertre-
ten sind, so geht das nicht zuletzt
zuriick auf die Unterstiitzung der
Veranstaltung durch

e die Deutsche Stiftung fiir in-
ternationale rechtliche Zusam-
menarbeit,

e die Konrad-Adenauer-Stiftung,
e die Friedrich-Naumann-Stiftung,
e die Heinrich-Boll-Stiftung,

e die Internationale Weiterbildung
und Entwicklung gGmbH,

e die Bundesstadt Bonn,

e und natiirlich die Studienver-
einigung Kartellrecht.

Thnen allen danke ich herzlich.

V.

Schon die breite internationale Be-
teiligung belegt, dass der Wetthe-
werbsgedanke weltweit immer wei-
tere Verbreitung findet. In mehr
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und mehr Liandern werden Wettbe-
werbsordnungen geschaffen. Wenn
ich mich auf die Angaben des In-
ternational Competition Network
(ICN) stiitze, so ist inzwischen die
Marke von neunzig Lindern iiber-
schritten, die iiber eine Wettbe-
werbsordnung verfiigen.

Den weltweiten Siegeszug des Wett-
bewerbsprinzips koénnen wir alle
wohl nur begriien.

Doch damit stellt sich gleichzeitig
eine Frage mit immer groBerer
Dringlichkeit: Wie weit darf, wie
weit muss der Staat zum Schutz
des Wettbewerbs in das wirtschaft-
liche Geschehen - also in das Han-
deln der Wirtschaftssubjekte - ein-
greifen? Dies ist eine Frage von
grundlegender Bedeutung fiir die
Akteure im Markt ebenso wie fiir
Wettbewerbsaufsicht und Wettbe-
werbspolitik.

Wettbewerbsbehorden sollen den
Wettbewerb schiitzen, ohne die wett-
bewerblichen, dynamischen Prozesse
in den Mirkten zu beeintrachtigen.
Der Schutz des Wettbewerbs darf
eben nicht zum Schutz vor dem
Wettbewerb werden.

In dynamischen Mérkten kommt es
zwangsliufig zu Ungleichgewichten
zwischen den Marktteilnehmern. Dies
ist Ausdruck unternehmerischer Frei-
heit, mit ihren Chancen und ihren
Risiken, und das ist es, was den
Wettbewerb auszeichnet. Es ist



nicht Aufgabe der Wettbewerbsbe-
horden, in diese Dynamik zuguns-
ten der vermeintlich Schwécheren
einzugreifen.

Doch: Wo enden die durch den
Wettbewerb bedingten, unvermeid-
lichen und notwendigen GroBen-
und Machtunterschiede der Markt-
teilnehmer? Wo beginnen verfestigte,
nicht mehr durch Wettbewerb kon-
trollierte Machtstellungen?

Die Wettbewerbsaufsicht operiert
hier in einem schwierigen Span-
nungsfeld. Das gilt fiir die Miss-
brauchsaufsicht, wie es insbesonde-
re in netzgebundenen Industrien
deutlich wird.

Ganz eigene Fragen wirft auch die
Fusionskontrolle auf.

Gerade bei Unternehmenszusammen-
schliissen zeigt sich, dass die Wett-
bewerbspolitik von der Industriepo-
litik nur durch eine diinne Linie
getrennt ist, die schnell tiberschrit-
ten werden kann.

V.

Zur Einfiihrung in das weite The-
menfeld der Tagung héren wir heute
Vormittag Vortrage aus der Per-
spektive der deutschen und der eu-
ropdischen Wettbewerbspolitik sowie
aus der Perspektive eines Global
Players im Markt.

In der ersten Podiumsdiskussion
am Nachmittag, soll der schmale
Grat, auf dem Wettbewerbspolitik
und Wettbewerbsaufsicht balancie-
ren miissen, abgesteckt werden.

Die zweite Podiumsdiskussion mor-
gen Vormittag ist den internationa-
len, den globalen Fragen der Wett-
bewerbsaufsicht gewidmet. Heute
ist die Wettbewerbsordnung nicht
mehr eine rein nationalstaatliche
Frage. Ein Ansatz, der iiber die
Grenzen einzelner Linder hinaus-
reicht, ist unerldsslich.

An Initiativen hierzu mangelt es
derzeit wahrlich nicht. An vorderster
Stelle mochte ich hier die Europii-
sche Union nennen. Im Rahmen der
gerade erst verabschiedeten neuen
Verordnung zur Kartellbekdmpfung
wird das "European Competiton Net-
work” entstehen. Im Rahmen dieses
Netzwerkes werden die européischen
Wettbewerbsbehdrden auf einer ver-
bindlichen und rechtlich abgesicher-
ten Grundlage bei der Kartellbe-
kdmpfung zusammenarbeiten. Aber
auch tiber Europa hinaus bemiihen
sich eine Reihe von Initiativen um
die Vermittlung eines Grundkon-
senses im Bereich der Wettbe-
werbspolitik.

Ich meine hier die WTO. Die Mit-
gliedstaaten stehen vor der Ent-
scheidung, ob in Cancun im Herbst
dieses Jahres konkrete Beschliisse
zur Aufnahme von Verhandlungen
iiber ein Wettbewerbsabkommen auf-
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genommen werden sollen. Parallel
zu diesen Bemiihungen sind zu er-
wéhnen das Global Forum on Com-
petition der OECD sowie das Inter-
national ~ Competition  Network
(ICN).

Die Weichen fiir die Vermittlung
eines weltweiten wettbewerbspoliti-
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schen Grundkonsenses sind gestellt.
Nur, welche Richtung werden all
diese Initiativen einschlagen? Wel-
che wird sich durchsetzen? Welche
spiegelt den bislang erzielten Grund-
konsens am besten wider?

Die Diskussion hieriiber ist dem
morgigen Vormittag vorbehalten.



Dr UIf Boge
President of the Bundeskartellamt

I warmly welcome you to the In-
ternational Conference on Compe-
tition in Bonn, the eleventh confer-
ence since 1982.

The idea to bring together the
“competition family“ which, at that
time, was still a small one, goes
back to my pre-predecessor Wolf-
gang Kartte. He thus gave the
starting signal for the internation-
alisation of competition policy and
a comprehensive cooperation be-
tween the competition authorities.

But above all Wolfgang Kartte left
his mark on the development of
competition culture in Germany.
The introduction of merger control
in Germany is one part of his life’s
work.

In 1992 he retired from the
Bundeskartellamt for reasons of
age. He did not, however, settle
down and rest. He became an ac-
tive adviser in Russia and as re-
cently as early March this year he
participated in a competition con-
ference in Indonesia. He had sup-
ported this country in the process
of introducing competition law for
many years.

To the surprise of all of us Wolf-
gang Kartte passed away on 21
March 2003 in Berlin at the age of
75 years.

I would ask you now to rise from
your seats in memory and respect
of him. Thank you.

Our conference today is somewhat
of a premicre as we are not meet-
ing in Berlin, but here in the
Bundeskartellamt’s new hometown,
Bonn.

Another special feature is the
venue of our conference: we are
meeting in the former Plenary Hall
of the German Bundestag. After the
federal government had moved to
Berlin as a consequence of the Ger-
man reunification this parliamen-
tary building found a new role as a
congress centre in Bonn. And an
important one at that, as Bonn is
much in demand as a conference
venue.

This is also shown by our confer-
ence. I am pleased to be able to
welcome, despite some unfavour-
able circumstances, more than 300
participants from 51 countries -
more than ever before.

Due to the precautionary measures
required because of SARS the Tai-
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wanese and Chinese delegations
have cancelled their participation.
Unfortunately this means that Prof
Wang will not be able to partici-
pate in the panel discussion tomor-
row. I regret this very much.

Let me welcome some of our par-
ticipants from Germany and abroad:

I would like to extend a particu-
larly cordial welcome to the Mayor
of the City of Bonn, Ms Dieck-
mann.

She will not only give a welcoming
address later on, but has already
actively supported us in preparing
this Conference. We owe her spe-
cial thanks for this.

It is my great pleasure to be able to
welcome Commissioner Mario Monti
again at our Conference. Nobody
could be in a better position to give
us an introduction into our theme
from a European perspective. We
are looking forward to your contri-
bution and thank you already very
much in advance.

My special thanks go to State Sec-
retary Dr Tacke from the Federal
Ministry of Economics and Labour.
He has kindly agreed at short no-
tice to stand in for Minister Clem-
ent who unfortunately had to turn
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down his hometown. Dr Tacke will
surely say a few words about this.
We appreciate very much that for a
few hours you have given Bonn
preference over Berlin, so therefore
“welcome to Bonn”.

As a further speaker at the opening
of our Conference this morning I
welcome the Chairman of the Board
of Management of Deutsche Post
World Net, Dr Zumwinkel.

The German postal services devel-
oping from a state monopoly to a
private-sector service provider con-
fronted with special regulation and
both German and European compe-
tition law - a promising scenario
for discussing our theme from an
entrepreneurial perspective. Thank
you very much for accepting the
challenge. And thank you once
again for giving us the opportunity
yesterday to literally “experience”
your company’s headquarters.

My further thanks are due to the
moderators of the two panel dis-
cussions, Mr Bodo Hauser and Prof
Wernhard Maschel.

I am particularly pleased to note
that international participation in
our Conference has increased fur-
ther this year as well. Present here
today are representatives of the
European Commission, the OECD,
the World Bank, the UNCTAD, the
WTO, the EFTA and, for the first
time the CUTS, as well as members



of 51 national competition authori-
ties. Apart from countries with
long proven competition systems
many countries are represented
here which have only recently in-
troduced a competition regime. Re-
presenting some of the national
competition authorities I welcome

e Ms Deborah Majoras, Deputy
Assistant Attorney General of
the US Antitrust Division at
the Department of Justice,

e Madame Marie-Dominique
Hagelsteen, President of the
Conseil de la Concurrence, Paris,

e David Lewis, Chairman of the
Competition Tribunal in South
Africa,

e Finn Lauritzen, Head of the
Danish competition authority,
and

e my colleague at the Directorate
General for Competition in
Brussels, Philip Lowe.

We will see all of them during the
panel discussions together with

e Dr Josef Ackermann, Spokes-
man of the Board of Deutsche
Bank in Frankfurt,

e Prof Roland Berger, Managing
Director of Roland Berger
Strategy Consultants,

e  Dr Burckhard Bergmann, Chair-
man of the Board of Ruhrgas
AG

e Dr Ganal, Member of the Board
of BMW AG

e  Graf Lambsdorff, former Fed-
eral Minister of Economics

e and last not least Bo Vester-
dorf, President of the European
Court of First Instance.

Mr Hartmut Schauerte is present
as a Member of the German Bundes-
tag and Dr Werner Langen repre-
sents the European Parliament. It is
a special honour for me to wel-
come you here as representatives of
the legislative branch.

Courts of law, academics and law-
yers are represented here by a whole
range of renowned participants,
just as the Monopolies Commission.
As representatives of this group I
welcome

e the President of the EFTA Court
in Luxembourg, Prof Carl
Baudenbacher,

e the President of the Senate of
the Vienna Higher Regional
Court, Dr Eckhard Hermann,

e the President of the Bonn Re-

gional Court, Mr Kurt Pill-
mann,
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e the Chairman of the Monopo-
lies Commission, Prof Martin
Hellwig

e and the Chairman of the Studi-
envereinigung Kartellrecht, Dr
Cornelis Canenbley.

The representatives of the media
ensure that the principle of compe-
tition will meet with greater reso-
nance by the public - not only on
the occasion of this Conference,
but also in day-to-day work. I ex-
tend a warm welcome to you.

The fact that so many competition
authorities from all over the world
are represented here today is not
least thanks to the support pro-
vided by

e the German Foundation for In-
ternational Legal Cooperation,

e the Konrad Adenauer Founda-
tion,

e the Friedrich Naumann Foun-
dation,

e the Heinrich Boll Foundation,

e InWEnt, Capacity Building In-
ternational,

e the City of Bonn

e and, of course, the Studienver-
einigung Kartellrecht.

20

My cordial thanks to all of you.

IV.

The large international participa-
tion alone shows that the principle
of competition is becoming in-
creasingly widespread throughout
the world. More and more coun-
tries are creating competition re-
gimes. According to information
provided by the International Com-
petition Network (ICN) the land-
mark number of ninety countries
relying on a competition regime
has meanwhile been surpassed.

I think we can only welcome the
worldwide triumph of the principle
of competition.

At the same time, however, the fol-
lowing question is becoming more
and more urgent: How much can
and must governments intervene in
economic affairs, i.e. in the activi-
ties of the economic actors, in or-
der to protect competition? This
question is of profound importance
to the actors in the market as well
as for competition control and com-
petition policy.

Competition authorities are to pro-
tect competition without impairing
the competitive, dynamic processes
in the markets. Protection of com-



petition must not turn into protec-
tion from competition.

In dynamic markets imbalances be-
tween the market participants in-
evitably occur. This is an expres-
sion of entrepreneurial freedom,
with all its opportunities and risks,
and this is the nature of competi-
tion. It is not the competition au-
thorities’ task to intervene in these
dynamics in favour of the sup-
posed weaker parties.

But looking at the inevitable and
necessary differences between the
market participants in terms of size
and power which are caused by
competition: at which point do
they end? Where do consolidated
positions of power which are no
longer controlled by competition
begin?

In this respect competition control
operates in a difficult area of con-
flict. This also applies to abuse
control which is particularly evi-
dent in network-related industries.

Merger control also raises very
specific issues.

Company mergers above all show
that competition policy and indus-
trial policy are only separated by a
thin line which can -easily be
crossed.

V.

As an introduction into the Confer-
ence’s broad theme area we will
hear some speeches this morning
from the perspective of German
and European competition policy
and also from the perspective of a
global market player.

The first panel discussion in the af-
ternoon is going to outline the nar-
row line across which competition
policy and competition control
have to balance their way.

The second panel discussion to-
morrow morning is devoted to the
international, global issues of com-
petition control. Today a competi-
tion regime is no longer a purely
national issue. An approach which
transcends the borders of individ-
ual countries is essential.

There is indeed no lack of initia-
tives here. First of all I would like
to mention the European Union.
Within the context of the new
regulation on combating cartels
which has just recently been passed
the “European Competition Net-
work” will be created. Within the
framework of this network the
European competition authorities
will cooperate in combating cartels
on a binding and legally secured
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basis. But there are also a number
of initiatives which endeavour to
achieve a basic consensus on com-
petition policy also beyond Europe.

I am talking about the WTO. The
member states will have to make a
decision on whether concrete deci-
sions to take up negotiations on a
competition agreement are to be
adopted in autumn this year in
Cancun. Also to be mentioned in
parallel to these efforts are the
OECD’s Global Forum on Competi-
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tion and the International Competi-
tion Network (ICN).

The course has been set for achiev-
ing a worldwide basic consensus
on competition policy. But which
direction will all these initiatives
take? Which one will gain accep-
tance? Which one is best able to
reflect the basic consensus achieved
so far?

The discussion of these issues is
left to tomorrow morning.



Barbel Dieckmann
Oberbiirgermeisterin
der Stadt Bonn

Herr Kommissar Professor Monti,
Herr Staatssekretiar Dr. Tacke,
Herr Dr. Zumwinkel,

Herr Dr. Boge,

verehrte Géste aus mehr als 50
Lindern,

meine Damen und Herren,

viele von Thnen konnte ich schon
gestern bei der Schifffahrt auf dem
Rhein willkommen heiBen. Heute ist
es mir eine ganz besondere Freude,
Sie hier im ehemaligen Plenarsaal
des Deutschen Bundestages begrii-
Ben zu dirfen. Dieser Plenarsaal
wurde erst 1992 fertig gestellt. Er
war noch in der Annahme geplant
und in Angriff genommen worden,
dass er ein modernes Plenum fiir
ein offenes Parlament der Bundesre-
publik Deutschland sein wiirde. Wie
Sie wissen, ist der Deutsche Bun-
destag 1999 nach Berlin {ibergesie-
delt. Seither wird dieses Haus als
Kongresszentrum genutzt, vor al-
lem auch als Konferenzort fiir in-
ternationale Tagungen.

Ich glaube, es ist eines der schons-
ten Kongresszentren in der Bundes-
republik Deutschland mit seiner
Lage direkt am Rhein.

Ich glaube, dass seine Helligkeit
und Offenheit das Tagungsklima
besonders giinstig beeinflusst.

Ich glaube, dies ist ein Kongress-
zentrum, das durch seine parla-
mentarische Sitzordnung in beson-
derer Weise Diskussionen fordert.

Ich wiinsche Ihnen, dass dieses vom
Architekten Behnisch errichtete
Gebdude sich auch auf Ihre Bera-
tungen besonders positiv auswirkt.
Ubrigens planen wir, schrig ge-
geniiber dem Eingang noch einen
zweiten groBeren Kongresssaal zu
errichten. Damit schaffen wir die
Voraussetzungen fiir grofe interna-
tionale Konferenzen der Vereinten
Nationen und anderer Veranstalter,
beispielsweise groBer Aktionarsver-
sammlungen.

Ich will Sie jetzt nicht nach Ihrer
Sitzordnung einer Fraktion oder
einer Partei zuordnen. Vielleicht
konnte sich der eine oder andere
getroffen fiihlen.

Moge Ihnen dieser helle und an-
sprechende Raum gute Diskussio-
nen ermoglichen, Diskussionen zu
schwierigen Fragestellungen, wie
Sie sie sich vorgenommen haben:

Wie weit konnen und sollen Wett-
bewerbsbehorden bei ihren Ent-

scheidungen gehen?

Gibt es einen internationalen wett-
bewerbspolitischen Grundkonsens?
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Wenn ja, wie kann dieser in inter-
nationalen Organisationen vermit-
telt werden?

Spannende Fragen, Fragen am Puls
der Zeit.

Wenn Sie sich im Umfeld des Ple-
narsaals im sogenannten ehemali-
gen Regierungsviertel umschauen,
werden Sie feststellen: Hier steht
die Zeit nicht still.

Viele von Thnen waren gestern mit
auf dem Posttower, der neuen Kon-
zernzentrale der Post AG. Er ist so
etwas wie zu einem neuen Symbol
flir unsere Stadt geworden.

In die préchtigen Villen des ehema-
ligen Regierungsviertels, zum gro-
Ben Teil ehemalige Vertretungen
der Bundeslinder, sind zwischen-
zeitlich moderne Dienstleistungs- und
Technologieunternehmen eingezo-
gen.

Unser ehemals hochstes Geb&dude, der
sogenannte "Lange Eugen”, der Biiro-
raum fiir Abgeordnete des Deut-
schen Bundestages bot, wird ge-
genwirtig renoviert und wird bald
Teil des neu zu griindenden UN-
Campus sein. In unmittelbarer Nach-
barschaft befindet sich die Zentrale
der “Deutschen Welle”. Der ur-
spriinglich als Biiroraum fiir Abge-
ordnete geplante Gebdudekomplex
wurde in den vergangenen Jahren
zu einer der modernsten Sendean-
stalten umgebaut. Im Juni diesen
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Jahres wird sein neuer Besitzer, die
"Deutsche Welle”, mit rund 1000
Mitarbeitern in das elegante Ge-
bédude einziehen.

Und erst vor kurzem wurde der
ehemalige Presseclub, zu Haupt-
stadtzeiten die Informations- und
Austauschborse fiir Presseleute, als
"Bonner Presseclub” wieder eroff-
net. Heute sind es vor allem die
Journalisten der internationalen Pres-
sedienste, die aus der UNO-Stadt
Bonn in alle Welt berichten, auch
iber internationale Konferenzen
wie die IThre.

Schon in den vergangenen Jahren
konnte Bonn immer wieder zeigen,
dass es ein guter Kongressort ist:

2 Weltklimagipfel, 1 Vertragsstaaten-
konferenz des VN-Wiistensekretaria-
tes, 1 groBe internationale StiBwas-
serkonferenz, 2 Afghanistan-Konfer-
enzen sind Beispiele.

Parallel zu Ihrer XI. Internationalen
Kartellkonferenz finden eine Reihe
weiterer Tagungen in Bonn statt:

e am 20. und 21. Mai das 6.
Deutsche Weltbankforum und
das 1. ICT Development Forum
auf dem Petersberg. In beiden
Konferenzen geht es um den
Einsatz von IT zur Bekdmpfung
von Armut in der Welt;

e der Jahreskongress der Deut-
schen Gesellschaft fiir Regula-



tory Affairs, gleich hier neben-
an im Wasserwerk;

e die Internationale Konferenz ii-
ber ldndliche Lebensbedingun-
gen, Wilder und Artenvielfalt
in der Bundeskunsthalle;

e das sechste Windows-Forum
2003 in der Beethovenhalle.

Dies alles zeigt: Der schwierige Struk-
turwandel, den diese Stadt zu be-
stehen hatte, ist weitgehend gelun-
gen.

Als der Deutsche Bundestag 1991
die Entscheidung getroffen hat, das
Parlament und Teile der Bundesre-
gierung nach Berlin zu verlagern,
hétten wir dies nicht zu hoffen ge-
wagt. Wir haben im Zuge dieser
Entscheidung etwa 21.000 Arbeits-
platze verloren. 35.000 Menschen
haben die Region um Bonn verlas-
sen. Das ist bei einer Einwohner-
zahl von 310.000 Einwohnern eine
nicht zu vernachléssigende GroBe.
Unsere Anstrengungen gingen vor
allem dahin, mit den Stirken, die
wir in der Zeit als Bundeshaupt-
stadt seit 1949 entwickelt hatten,
neue Profile aufzubauen:

e als Stadt von Bundeseinrich-
tungen und Bundesbehdrden

e als UN- und
Stadt

internationale

e als Wissenschaftsstadt

e als moderner Wirtschaftsstand-
ort

e als Kulturstadt

Der Gedanke, Bonn zur VN-Stadt
und zu einem Zentrum fiir interna-
tionale Zusammenarbeit auszubau-
en, ist schon im Berlin/Bonn-Gesetz
von 1991 vorhanden. Bonn hat da-
fiir gute Voraussetzungen geboten.
Es ist eine Stadt mit einer guten in-
ternationalen Infrastruktur, mit in-
ternationalen Schulen, mit interna-
tionalen Kindergirten, mit einer
international ausgerichteten Uni-
versitdt und mit einer guten inter-
nationalen Verkehrsanbindung.

Deshalb waren die Ansiedlungen
von UN-Einrichtungen eine wich-
tige Grundentscheidung. Bisher sind
es 12 Einrichtungen mit rund 550
Arbeitsplatzen, die ihren Sitz in
Bonn genommen haben. Ich nenne
als Beispiele das United Nations
Volunteers Programme, das VN-
Klima-Sekretariat oder das VN-
Wiistensekretariat. Sie arbeiten in
einem Umfeld von rund 150 Nicht-
regierungsorganisationen und Ein-
richtungen der deutschen Entwick-
lungszusammenarbeit.

Wir kénnen heute sagen, dass wir
nicht mehr der Ort sind, in dem in
erster Linie durch den AuBenminis-
ter und den Kanzler internationale
Politik gemacht wird, aber Bonn
wird mehr und mehr zum Ort, an
dem internationaler Dialog statt-
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findet. So hat sich Bundeskanzler
Schréder auch dafiir ausgespro-
chen, die von ihm in Johannesburg
angekiindigte Konferenz iiber er-
neuerbare Energien im néchsten
Jahr in Bonn abzuhalten.

Der 2. groBe Profilbereich der Bun-
desstadt Bonn sind die 6 Ministerien,
die ihren 1. Dienstsitz in Bonn behal-
ten haben, und die ca. 20 Bundes-
einrichtungen, die von Berlin und
Frankfurt nach Bonn {ibergesiedelt
sind. Wir haben uns natiirlich dar-
iiber gefreut, dass darunter das
Bundeskartellamt mit seinem agilen
Prasidenten, Herrn Dr. Bége, war.

Mit seiner 1818 gegriindeten Uni-
versitit und ihren heute rund
37.000 Studenten aus 142 Natio-
nen war Bonn als Wissenschafts-
stadt pradestiniert. Wir haben er-
kannt, dass wir hier in einer
Wissenschaftsregion mit den Stiad-
ten Aachen, Bonn, K6ln mit immer-
hin 150.000 Studierenden, 20.000
Professoren und Dozenten leben. In
und in der Region Bonn befinden
sich zahlreiche groBe Forschungs-
einrichtungen und Wissenschafts-
mittlerorganisationen.

Was frither weniger ausgepréigt war,
was durch die Privatisierung des
Ministeriums fiir Post und Tele-
kommunikation geférdert wurde,
das ist der Wirtschaftsstandort Bonn
mit der Deutschen Post Worldnet
und der Deutschen Telekom, mit
etlichen Tochterfirmen. Aber auch
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im privaten Dienstleistungsbereich
sind seit 1991 in Bonn ca. 15.000
Arbeitsplidtze entstanden. Dariiber
hinaus ist es uns gelungen, Ar-
beitsplatze im Produktionsbereich
zu erhalten. Immerhin noch 12 %
unserer Arbeitsplédtze liegen in die-
sem Bereich. Und auch dies ist fiir
die stidtische Entwicklung nicht un-
wichtig.

Eigentlich miisste ich es sehr be-
dauern, dass Sie heute morgen
nicht an dem Kulturprogramm teil-
nehmen konnen, das unter der
Uberschrift Kunst und Musik in der
Beethovenstadt Bonn steht. Aber
vielleicht finden Sie die Zeit, sich
etwas erzidhlen zu lassen iiber die
Museen an der Museumsmeile, iiber
das Bonner Miinster, iiber Beetho-
vens Geburtshaus, und vielleicht
haben Sie Lust, noch einmal wie-
derzukommen.

Wir haben hier in Bonn sehr hiufig
Ausstellungen, die einen Besuch loh-
nen. Die Bundeskunsthalle war im
vergangenen Jahr nach dem Deut-
schen Museum in Miinchen das am
meisten besuchte Museum in Deutsch-
land. Es wiirde sich aber vor allem
auch im September lohnen, zum
Beethovenfest nach Bonn zu kom-
men. Beethoven ist in Bonn gebo-
ren. Sein Geburtshaus wird von
vielen Menschen aus aller Welt be-
sucht. Ein attraktives Konzertpro-
gramm von Mitte September bis
Mitte Oktober lockt in dieser Zeit
viele nach Bonn.



Ich wiinsche Ihnen eine erfolgrei- unserer Stadt zu gewinnen und
che Konferenz, gute Gespriche am hoffe sehr, Sie im Jahr 2005 wieder
Rande, vielleicht auch etwas Zeit, bei uns hier in Bonn begriiBen zu
einen personlichen Eindruck von diirfen.
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Birbel Dieckmann
Mayor of Bonn

Commissioner Professor Monti,
State Secretary Dr Tacke,

Dr Zumwinkel,

Dr Boge,

dear guests from more than 50
countries,

Ladies and Gentlemen,

I already had the pleasure to wel-
come many of you yesterday dur-
ing the cruise on the Rhine. Today
it is a special honour for me to
welcome you here in the former
Plenary Hall of the German Bundes-
tag. This plenary hall was only
completed in 1992. It was planned
and built on the assumption that it
would serve as a modern plenary
hall for an open parliament of the
Federal Republic of Germany. But
as you know, the German Bundes-
tag moved to Berlin in 1999. Since
then this building has been used as
a congress centre, in particular for
international conferences.

I believe that with its direct loca-
tion on the Rhine it is one of the
finest congress centres in the Fed-
eral Republic of Germany.

I believe that its lightness and

openness in particular positively
influence any congress atmosphere.
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I believe that it is a congress centre
which thanks to its parliamentary
seating particularly encourages
discussion.

I hope that this building, designed
by the architect Giinter Behnisch,
will have a positive effect on your
consultations, too. By the way, we
are planning to erect a second lar-
ger congress hall directly opposite
the entrance. This is to create the
right conditions for major interna-
tional conferences of the United
Nations and other organisations,
among others, large shareholders
meetings.

Now I wouldn’t like to classify you
as belonging to a specific parlia-
mentary group or party from your
seating plan today. Perhaps the one
or the other amongst you might
take this personally.

May this light and appealing hall
bring forth good discussions, dis-
cussions on complex questions you
plan to resolve.

How far can and should competi-
tion authorities go in their deci-
sion-making?

Is there any basic consensus on
competition policy at international
level? If so, how can this be con-
veyed in international organisations?

Exciting questions which touch the
very pulse of the time.



If you take a look at the immediate
surroundings of this plenary build-
ing, that is the so-called former
government quarter, you will see
for yourselves: Time does not stand
still here.

Yesterday many of you were in the
Post Tower, the new head offices of
Post AG, which has become rather
like a new symbol for our city.

Modern service and technology
companies have now moved into
the splendid villas of the former
government quarter, which mostly
housed the representations of the
Lander.

What was once our highest build-
ing, the so-called “Lange Eugen”,
which contained the offices of the
members of the German Bundestag,
is now being renovated and will
soon form part of the new UN
campus. In the immediate neigh-
bourhood are the headquarters of
Deutsche Welle, Germany’s inter-
national broadcaster. The complex,
originally planned as office space
for Members of Parliament, was
converted over the last few years
into one of the most modern
broadcasting stations. This June its
new owner, Deutsche Welle, with
around 1,000 staff, will move into
this elegant building.

And only just recently the former
Press Club, the press’s exchange for
information and ideas during Bonn’s

former era as capital, was reopened
as the Bonn Presseclub. Today it is
mainly journalists from interna-
tional press services who send out
reports from the UNO city of Bonn
all over the world, including re-
ports on international conferences
such as your own.

Over the past years Bonn has been
able to prove its worth as a good
congress location:

2 World Climate summits, 1 Con-
ference of the Parties to the UN
Convention to Combat Desertifica-
tion, 1 major international confer-
ence on fresh water, 2 Afghanistan
conferences, to mention but a few.

Parallel to your 11th International
Conference on Competition a num-
ber of other congresses are taking
place in Bonn:

e on 20 and 21 May the 6th Ger-
man World Bank Forum and
the 1st ICT Development
Forum on the Petersberg. Both
conferences deal with how IT
can be used to combat poverty
in the world;

e the Annual Congress of the
German Society for Regulatory
Affairs, just next door in the
Waterworks building;

e the International Conference
on Rural Livelihoods, Forests
and Biodiversity in the Bonn
Art Museum;
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e the sixth Windows Forum
2003 in the Beethovenhalle.

This all goes to show: The diffi-
cult structural change this city
had to make has been largely suc-
cessful.

When in 1991 the German Bundes-
tag decided to move Parliament
and sections of the government to
Berlin this was something we had
never dared to hope for. As a re-
sult of this decision we have lost
around 21,000 jobs. 35,000 people
have left the Bonn region. Out of a
population of 310,000 this is not
an insignificant number. Our en-
deavours lay above all in carving
out a new profile for ourselves on
the strength of the basis we had
developed since 1949 with Bonn as
the capital:

e as a city of federal institutions
and federal authorities

e as a UN and international city
e as a city of science

e as a modern location of indus-
try

e as a city of culture

The concept of developing Bonn
into a UN city and a centre for in-
ternational cooperation was al-
ready incorporated into the 1994
Berlin/Bonn Law. Bonn fulfils the
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qualifications for this. It is a city
with a well-established international
infrastructure, with international
schools, international kindergarten,
an internationally oriented univer-
sity and good international trans-
port links.

For this reason the location of UN
institutions here was an important
first decision. Up to now 12 insti-
tutions with around 550 jobs have
set up their head offices in Bonn. I
give you as examples the United
Nations Volunteers Programme, the
UN Climate Change Secretariat or
the UN Desertification Secretariat.
They work within a sphere of around
150 non-government organisations
and German development coopera-
tion institutions.

Today we can say that we have
moved on from the place where
primarily international politics was
done by the Foreign Minister and
the Chancellor - Bonn is increas-
ingly becoming a place of interna-
tional dialogue. Accordingly Chan-
cellor Schroder has expressed the
wish to hold in Bonn next year’s
conference on renewable energies
which he announced in Johannes-
burg in Bonn.

The second main area of profile of
the Federal City of Bonn are the
6 ministries, which have kept their
first official seat in Bonn, and
around 20 federal institutions, which
have moved from Berlin and Frank-



furt to Bonn. We were glad, of
course, that the Bundeskartellamt,
with its very active President, Dr.
Boge, was amongst them.

With its university, founded in
1818 and numbering 37,000 stu-
dents from 142 nations, Bonn was
predestined to become a centre of
science. We have recognised that
we live in an academic region
spanning the cities of Aachen,
Bonn and Cologne with what is af-
ter all 150,000 students, 20,000
professors and lecturers. In and
around the Bonn region we have a
large number of major research in-
stitutions and academic exchange
organisations.

What was earlier a less distinctive
feature of the city but which has
since been further developed through
the privatisation of the Ministry for
Post and Telecommunications is its
status as a location of industry
with Deutsche Post Worldnet and
Deutsche Telekom, with their sev-
eral subsidiaries. Since 1991 around
15,000 jobs have been created in
Bonn in the private service sector,
too. In addition we have been able
to maintain jobs in the production
sector. After all 12 % of our jobs
are in this sector. This is also of
significance in urban development
terms.

I should really be sad that you are
unable to participate in the cultural
programme this morning, under the
rubric art and music in the city of
Beethoven. But perhaps you will
find some time to learn something
about the museums along the Mu-
seum Mile, Bonn Minster, Beetho-
ven’s birthplace and maybe you
will want to return here another
time.

We often have exhibitions here in
Bonn which are well worth a visit.
After the German Museum in Mu-
nich the Federal Art and Exhibition
Hall in Bonn was last year Ger-
many’s museum with the highest
attendance rates. A visit to Bonn
would be particularly worthwhile
in September when the Beethoven
Festival takes place. Beethoven was
born in Bonn. Many people from
all over the world come here to
visit the house in which he was
born. An attractive concert pro-
gramme running from mid Sep-
tember to mid October draws many
to Bonn during this time.

I wish you a successful conference,
positive discussions and perhaps
some time to gain a personal im-
pression of our city and I very
much hope to have the pleasure to
welcome you here again in Bonn in
2005.
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Dr. Alfred Tacke

Staatssekretir im
Bundesministerium fiir Wirtschaft
und Arbeit

Es ist eine Freude fiir mich, auf
dieser Kartellkonferenz zu Ihnen
sprechen zu koénnen und hier Mi-
nister Clement zu vertreten, der
sich zur Zeit auf einer Reise in den
Vereinigten Staaten befindet. An-
gesichts der Notwendigkeit, unsere
Beziehungen zu intensivieren, Dif-
ferenzen auszurdumen und den
groBen Bereich der Gemeinsamkei-
ten darzustellen, kommt dieser Rei-
se aus Sicht der Bundesregierung
eine besondere Bedeutung zu.

Wettbewerb und Wettbewerbsschutz
sollen in einem komplementéiren
Verhiltnis stehen. Es gilt, die rich-
tige Balance zu finden zwischen
Unternehmenswachstum und Wett-
bewerbsschutz. Dies ist manchmal
eine Gratwanderung. In Deutsch-
land ist sie gekennzeichnet durch
die Entscheidungen des Kartellamtes,
aber auch durch die Moglichkeit
und Chance der Ministererlaubnis.
Darin zeigt sich die industriepoliti-
sche Orientierung und die Gesamt-
verantwortung der Politik. Dies ist
immer und wird immer ein Span-
nungsverhéltnis bleiben.

Wettbewerbspolitik im Zeitalter der
Globalisierung: Globalisierung hat
sich intensiviert, vor allem durch
das Ende der politischen Spaltung

32

der Welt. Wenn wir heute davon
ausgehen konnen, dass 20 % aller
Giiter global erzeugt werden, so
werden dies in weniger als drei
Jahrzehnten 80 % sein. Diese Welt
wird eine globalisierte, vernetzte
Welt sein, mit extremer Arbeitstei-
lung, sinnvoller Kooperation von
Liandern und Unternehmen und ei-
ner wachsenden Zahl von globalen
Unternehmen, selbst im mittelstin-
dischen Bereich.

Dies fiihrt dazu, dass unsere gegen-
seitige Abhdngigkeit zunimmt und
wir die Zusammenarbeit in den Fi-
nanz- und Kapitalmirkten intensi-
vieren miissen. In Zukunft werden
wir von Entwicklungen in Latein-
amerika, in Asien, in den mittel-
und osteuropéischen Lindern, in den
USA und in Europa beeinflusst wer-
den. Und nur wenn in allen groBen
Wirtschaftsregionen dieser Welt wirt-
schaftliche Stabilitit herrscht, kann
Wachstum, das so dringend beno-
tigt wird, herbeigefiihrt werden.

Die Globalisierung hat dazu beige-
tragen, dass viele Lander, die in
der Vergangenheit vom Wirtschafts-
wachstum ausgeschlossen waren, wie
etwa Linder in Mittel- und Osteu-
ropa, in Asien oder in Lateinameri-
ka, heute in intensiver Weise am
Wettbewerb teilhaben und in vielen
Bereichen auch dominante Markt-
stellungen erreichen. Dies ist von
enormem Vorteil gewesen fiir die
wirtschaftliche, soziale und kultu-
relle Entwicklung dieser Lander.



Sicherlich ist ein Teil des Protestes
gegen die Globalisierung in Europa
und in anderen Regionen darauf
zurilickzufiihren, dass gespirt wird,
dass in dieser arbeitsteiligen Welt
dauerhafte Wetthbewerbsfidhigkeit er-
forderlich ist, dass Produktions-
anteile und Wertschopfungsanteile
nicht selbstverstindlich sind, son-
dern jedes Jahr im Wettbewerb -
und nicht geschiitzt durch nationale
Barrieren - neu errungen werden
missen.

Deutsche Direktinvestitionen im Aus-
land haben sich alleine in den letz-
ten zehn Jahren mehr als vervier-
facht. Es kann und wird immer
Kritik an Globalisierung geben. Aber
es gibt kein Zuriick aus dem erfolg-
reichen Prozess der Globalisierung
unserer Okonomischen und auch
politischen Strukturen.

Fiir die Bundesrepublik Deutschland
gilt, dass im Jahr 2000 der Umsatz
deutscher Tochterunternehmen im
Ausland weltweit doppelt so hoch
war wie unser gesamter Export.
Und dass ein Drittel der deutschen
Gtiterexporte und -importe zwischen
verbundenen Unternehmen stattfin-
den. Der wirtschaftliche Erfolg der
deutschen und der européischen
Wirtschaft hiangt von unserer Ex-
portfihigkeit ab und von der Funk-
tionsfihigkeit der internationalen
Kapital- und Exportmaérkte.

Diese Anzeichen fiir einen immer
enger werdenden Verbund in der

Konjunktur und im Handel sind
deutliche Hinweise auf die Notwen-
digkeit, durch internationale Ver-
einbarungen diesen Prozess dauer-
haft zu stabilisieren. Krisen in ein-
zelnen Regionen, unzureichendes
Wirtschaftswachstum, tibertragt sich
auf andere Regionen und fiihrt zu
einer empfindlichen Stérung des
Wachstumsprozesses.

Dieses globale Wechselspiel zwischen
Industrieldndern und Entwicklungs-
landern ist von entscheidender Be-
deutung, um langfristig eine weitere
Angleichung der Lebensverhéltnisse
zu erreichen. Es hat dazu in der
Vergangenheit bereits beigetragen.

Die neue Handelsrunde, begonnen
in Doha und fortzusetzen in Cancun
im September dieses Jahres, diirfte
viele wichtige Impulse liefern. Sie
liegt im europiischen und im deut-
schen Interesse und sie soll durch
den Abbau von Barrieren dazu bei-
tragen, den Entwicklungsldndern,
insbesondere in Afrika, eine bessere
Perspektive zu geben. Wir sind alle
aufgefordert, im Agrarbereich und
im Bereich der industriellen Pro-
dukte dazu Beitrage zu leisten.

Globalisierung kann nur gelingen,
wenn die Funktionsfihigkeit der
Finanzmirkte gesichert ist. Der In-
ternationale Wéhrungsfonds und
die Weltbank leisten dazu wichtige
Beitrage. Die Modernisierung ihrer
Instrumente ist ein wichtiges Ele-
ment der Stabilitdit der Finanz-
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mirkte. Sie entldsst nationale Re-
gierungen nicht aus ihrer Verant-
wortung, aber sie macht deutlich,
dass die acht groBen Industrielander
eine groBe Verpflichtung haben,
durch ihre Beitrdge sicherzustellen,
dass sich nationale Wirtschaftskri-
sen nicht zuspitzen. Ich denke, dass
die Stabilisierung, die beobachtbar
ist in Brasilien, in Argentinien und
in der Tirkei, insgesamt zur Stabi-
lisierung der Weltwirtschaft in einer
schwierigen Zeit beigetragen hat.

Die USA haben in der zweiten
Halfte der 90er Jahre viel dafiir ge-
leistet, dass das weltwirtschaftliche
Wachstumspotenzial genutzt wird.
Durch transparente Mirkte, durch
hohe Wachstumsdynamik, durch neue
Technologien. Jetzt, nachdem sich
die Entwicklung in Amerika durch
das Ende des Technologiebooms
verdndert hat, wird von Europa er-
wartet, dass es einen wachsenden
Beitrag leistet. Und wachsende Bei-
trage kann Europa, wie alle Lander
die vor einer veridnderten Alters-
struktur stehen, nur leisten, indem
Reformen nicht nur angekiindigt,
sondern durchgefiihrt und durchge-
setzt werden.

Das Phinomen einer alternden Ge-
sellschaft gilt fiir Japan genauso,
wie fiir die Vereinigten Staaten,
wie fiir alle Ldnder Europas und ist
eine groBe Herausforderung. Es er-
fordert die Reform der Gesund-
heitssysteme, die Modernisierung
der Pensionssysteme und eine effi-
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zientere Nutzung unseres Arbeits-
kriftepotenzials. Die Themen sind
in allen wichtigen Industrielandern
gleich. Es bietet sich jetzt die
Chance, Wettbewerbsfiahigkeit aus-
zubauen und unsere Strukturen zu
modernisieren.

Die Verzichte, die geleistet werden
miissen, und die Reformanstren-
gungen, die notwendig sind, sind
vergleichsweise gering zu den An-
strengungen, die erfolgreich in den
letzten Jahren von den Lindern
gemacht wurden, die heute einen
ganz wesentlichen Teil zur welt-
wirtschaftlichen Leistungsfahigkeit
beitragen, ob in Osteuropa oder in
Asien.

Natiirlich bleibt die Wettbewerbs-
politik auch internationale Wett-
bewerbspolitik. Sie ist, und Sie ha-
ben dies formuliert Herr Kommissar
Monti, kein Trojanisches Pferd.
Sondern sie liegt im eigenen Inte-
resse aller Linder. Staaten ohne
funktionierendes Wettbewerbsrecht
werden auf Dauer keine guten Ent-
wicklungsperspektiven haben. Nicht
umsonst zeigt sich, dass gute Re-
gierungsfiihrung, die Qualitit der
staatlichen Institutionen, die Funk-
tionsweise der Mairkte und die
Funktionsféhigkeit des Wetthbewerbs
zentrale Elemente sind fiir iiber-
durchschnittliches Wirtschaftswachs-
tum und politische Stabilitat.

Sicherlich liegen wviele Probleme
von Entwicklungsldndern nicht darin



begriindet, dass zuwenig getan
wird, um zu ihrer wirtschaftlichen
Entwicklung beizutragen, sondern
weil die internen Probleme nicht
bewdéltigt werden kénnen. Und nicht
ohne Grund spielt gute Regierungs-
flihrung nicht nur in den In-
dustrielindern, sondern auch in
den  Entwicklungslindern eine
wachsende Rolle. Sie ist ein we-
sentliches Element der Wetthe-
werbsfiahigkeit geworden und eine
grofe Herausforderung an die Poli-
tik, ob in Lateinamerika, Europa, A-
sien oder den USA. Good Governan-
ce ist ein ganz zentrales Element.
Und dies gilt auch fiir die Unter-
nehmen. Funktionsfihigkeit der Fi-
nanzmirkte und Kapitalmirkte
setzt voraus, dass Vertrauen erhal-
ten und verstarkt wird.

In Europa ist die Arbeit der EU-
Kommission ein wesentliches Ele-
ment fiir die Markt6ffnung und die
Wettbewerbsfahigkeit. Sie hat we-
sentliche Beitrdge dazu geleistet,
dass Europa sich zu einer gemein-
samen Wirtschaftsregion entwi-
ckeln konnte. Ich denke, dass wir
mit der Erweiterung Europas die
Aufgabe haben, den Aufbau von
Wettbewerbsbehoérden in den Bei-
trittsldndern mitzugestalten und
mit zu unterstiitzen. Hier ist in den
letzten Jahren vieles erreicht wor-
den. Der Aufbau in den Beitritts-
landern ist gelungen. Diese gemein-
same Anstrengung zeigt, welche
positiven Wirkungen der Erweite-
rungsprozess hat, nicht nur fiir Eu-

ropa sondern auch fiir die Beitritts-
léander.

An dieser Stelle begriiBe ich herz-
lich die aus Paris kommenden Teil-
nehmer des OECD Joint Global Fo-
rum on Trade and Competition. Das
Global Forum leistet einen hervor-
ragenden Beitrag zu einem besse-
ren gegenseitigen Verstindnis von
Industrieldindern und Entwicklungs-
landern.

Neben der WTO ist mit dem Inter-
national Competition Network ein
weiteres gutes Diskussionsforum
entstanden. Die Vielzahl von multi-
lateralen Initiativen, die sténdig
steigende Zahl der Staaten, die {iber
eigene Wettbewerbsbehorden ver-
fligen, ist ein positives Signal fiir
einen fortschreitenden Prozess der
Globalisierung und der positiven
Effekte dieses Prozesses.

Wir sind auf einem guten Weg, der
Globalisierung der Wirtschaft in-
ternational konvergierende Wett-
bewerbsregeln und Durchsetzungs-
mechanismen folgen zu lassen. Auf
der europédischen Ebene gibt es vor
allem zwei Herausforderungen fiir
die Wettbewerbspolitik: Die Integ-
ration von neuen Mitgliedern und,
natiirlich auch aus deutscher Sicht
von zentraler Bedeutung, die Fort-
setzung der Markt6ffnungspolitik.

Das Lissabon-Ziel, wirtschaftliches

Wachstum zu beschleunigen, kann
nur erreicht werden, wenn diese
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sehr erfolgreiche Markt6ffnungspo-
litik fortgesetzt wird. Dies ist aus
meiner Sicht von zentraler Bedeu-
tung, und wir sollten diesen Pro-
zess nicht verzégern. Im neuen eu-
ropéischen Wirtschaftsraum werden
dann fiir 450 Millionen Menschen
die einheitlichen Wettbewerbsregeln
des EG-Vertrages gelten. Mit kon-
tinuierlichen Reformbemiihungen
werden wir gemeinsam und nur
gemeinsam, dem globalen Wett-
bewerbsdruck standhalten kénnen.

Der wesentliche wettbewerbspoliti-
sche Aspekt ist die Marktoffnungs-
politik. Es gibt kein besseres Bei-
spiel dafiir, welche positive Wirkung
Wettbewerb entfaltet. Das gilt fiir
die preissenkenden Effekte, aber
natiirlich auch fiir Innovation.

Vor 15 Jahren begann die Liberali-
sierung der Telekommunikations-
markte, vor 7 Jahren der Strom-
mirkte und innerhalb der letzten 6
Jahre, wenn auch unter groBen
Schwierigkeiten, die Offnung der
Post, Gas- und Bahnmairkte. Teil-
weise sind wir noch am Start dieses
Prozesses. Aber sicherlich wird die-
ser Prozess sich durchsetzen und
positive wirtschaftliche und inno-
vative Konsequenzen haben. Fiir
die Bundesrepublik Deutschland ist
er eine wichtige Grundlage fiir
wirtschaftliche Entwicklung.

Die groBe Teilhabe an den Tele-

kommunikationsméirkten - 70 %
der Bevolkerung verfiigen iiber

36

Mobilfunk, tiber 50 % nutzen das
Internet, und wir erwarten auch in
diesen Bereichen in den nichsten
Jahren wesentliche Wachstumsra-
ten - sind nur moglich gewesen
durch die Markto6ffnungspolitik,
durch Wettbewerb und die damit
ausgelosten Innovationen. Sie sind
ein Wachstumsmotor und sie ha-
ben positiv zur Beschiftigungsent-
wicklung beigetragen. Auch auf
dem Strommarkt hat der Wettbhe-
werb fiir die Verbraucher zu sin-
kenden Energiepreisen gefiihrt.

Nattirlich gibt es noch Prozesse
nachzuholen. Es geht um die Off-
nung der Gasmirkte, der Bahnmérk-
te. Es geht um weitere Sektoren, in
denen einheitliche Wettbewerbsbe-
dingungen hergestellt werden miis-
sen. Die positiven Auswirkungen
des Wettbewerbs machen deutlich,
dass man staatliche Monopole ver-
hindern muss, dass es keinen Sinn
macht, staatliche Monopole fortzu-
setzen, und dass einer der wichtigs-
ten Beitrdge der Europiischen Uni-
on, neben der Marktéffnungspolitik
und der politischen Einigung, gera-
de dieser Prozess der Innovations-
und Wachstumsbeschleunigung ist.

Ich glaube, dass ein GroBteil der
Zufriedenheit der Bevdlkerung mit
dem europiischen Einigungsprozess
mit dem wirtschaftlichen Erfolg
dieses groBen Binnenmarktes und
der einheitlichen Wahrung zusam-
menhédngt. Sie ist ein ganz zentra-
ler Bestandteil der Stabilitit in Eu-



ropa, auch in wirtschaftlichen und
teilweise politisch schwierigen Zei-
ten. Ich glaube, dass der Staat die
Aufgabe hat, Marktbedingungen her-
zustellen, die es dem Wettbewerber
erlauben, sich im Wettbewerb zu
behaupten. Er sollte durch die rich-
tigen Rahmenbedingungen dazu
beitragen, dass die Unternehmen sich
erfolgreich entwickeln konnen, und
wir werden dies immer im interna-
tionalen Wettbewerb tun. Wir miis-
sen und wir werden Unternehmen,
Unternehmerinnen und Unterneh-
mern, beste Rahmenbedingungen
bieten, damit wir international er-
folgreich sind.

Der Staat setzt durch seine Wett-
bewerbspolitik Rahmenbedingun-
gen. Er kann die Innovationsfihig-
keit aber an keinem Punkt durch
staatliche Projekte ersetzen, er kann
sie nur férdern. Deshalb kommt der
Liberalisierung von Markten und
der Forderung von guten Rahmen-
bedingungen die zentrale Bedeu-
tung neben der Wettbewerbspolitik
zu. Wir haben die Strommaérkte ge-
offnet. Wir haben die Postmirkte
geoffnet. Es waren sicherlich schwie-
rige Diskussionen. Aber ich bin mir
sicher, dass private Unternehmen
immer bessere Dienstleistungen fiir
die Kunden schaffen als die iiber-
holten alten Staatsmonopole. Und
dass die Infrastruktur vor allem
durch private Unternehmen herge-
stellt werden kann, aber nicht
durch das Festhalten an veralteten,
scheinbar stabilen Strukturen. Wir

meinen, dass gerade die Marktoft-
nungspolitik der Europaischen Union
dazu beigetragen hat, diese Bedin-
gungen herzustellen.

Den Kartellbeh6rden kommt eine
zentrale Funktion zu. Sie sollen das
Entstehen von Monopolen verhin-
dern. Sie sollen missbrauchliches
Verhalten ahnden. Und sie handeln
damit im Interesse der Verbraucher.

Natiirlich hat es in den letzten Jah-
ren in Europa Fusionswellen in den
groBen Mirkten gegeben. Und diese
Fusionswellen werden sich fortset-
zen. Sie dienen der Herausbildung
effizienter europiischer Unterneh-
men. Und diese Fusionen und Zu-
sammenschliisse sind notwendig im
globalen Wettbewerb.

Die Kartellbehérden haben gute Bei-
trage dazu geleistet haben, den Wett-
bewerb zu sichern, missbrauchli-
ches Verhalten zu ahnden und
auch Fusionen dort zu wiederspre-
chen, wo sie zu monopolartigen
Strukturen fiihren. Die Herstellung
einer bestimmten Struktur sollte
kein Leitbild sein, weder des deut-
schen noch des europdischen Wett-
bewerbsrecht. In diesem Sinne ist
meines Erachtens die Wettbewerbs-
politik auf einem guten Weg.

Es wire ein groBer Fehler, wenn
wir in Europa dauerhaft einzelne
Sektoren regulieren und sie zum
Gegenstand von Politik machen.
Ich meine, dass die Kartellbeh6rden
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auf lange Sicht besser geeignet
sind, Wettbewerb herzustellen als
die Politik und sie sind zur Siche-
rung des Wettbewerbs besser ge-
eignet als sektorspezifische Regu-
lierung.

Die sektorspezifische Regulierung
von Mirkten muss ein Ubergang
bleiben und darf sich nicht verste-
tigen. Dies ist meines Erachtens
von besonderer Bedeutung. Denn
wir wiirden die Ergebnisse und die
positiven Effekte der Marktoff-
nungspolitik gefihrden, wenn wir
dauerhaft meinten, politisch inter-
venieren und dazu das Instrument
der sektorspezifischen Regulierung
nutzen zu kénnen.

Wir befinden uns in einer Umstel-
lungsphase, in der die nationale
Wettbewerbsordnung zwischen dem
Vorrang des Gemeinschaftsrechts
auf der einen Seite und der Gestal-
tung des Subsidiaritdtsprinzips auf
der anderen Seite neu bestimmt
wird. Diese Umstellung ist eine
Konsequenz der wachsenden Be-
deutung der internationalen Wett-
bewerbspolitik und des européischen
Wettbewerbsrechts. Und natiirlich
sind die Spielrdume und die Gestal-
tungsmoglichkeiten im nationalen
Bereich angesichts des groBen Bin-
nenmarktes zu eng geworden.

Mit der neuen EU-Kartellverordnung,
die im Mai 2004 in Kraft treten
wird, ist der kontinuierliche Wandel
von einer nationalen zur einer euro-

38

paischen Wettbewerbspolitik beschrit-
ten. Bisher gibt es trotz des Vorrangs
der zentralen Wettbewerbsvorschrif-
ten der europiischen Vertrdge eine
relative Vielfalt bei der nationalen
Ausgestaltung. Ab Mai 2004 wer-
den alle nationalen Kartellbehérden
der Europédischen Union unmittelbar
europaisches Wettbewerbsrecht bei
der Kontrolle von Kartellen und der
Aufsicht iiber marktbeherrschende
Unternehmen anwenden. Keine eu-
ropédische Behorde der in Zukunft
25 Mitgliedstaaten der Union darf
bei der Anwendung des Kartellver-
botes weniger strenge nationale
MaBstdbe anlegen, aber auch keine
strengeren. Die Kommission erhilt
umfassende Rechte, den nationalen
Behorden Fille zu entziehen und
selbst zu entscheiden.

Natiirlich dréngt sich aus nationa-
ler Sicht die Frage auf: Werden na-
tionale Kartellbehérden zu einer
Art AuBenstelle der Europédischen
Kommission? Um dieses zu ver-
meiden, haben Rat und Kommissi-
on eine gemeinsame politische Er-
klarung tber die Zusammenarbeit
im zukiinftigen Netzwerk der Kar-
tellbehorden verabschiedet. Mit der
neuen Kartellverordnung ist ein
grundlegender Wandel verbunden.
In Zukunft konnen und miissen die
Unternehmen in Europa selbst be-
urteilen, ob sie bei Kooperationen
gegen das Kartellverbot verstoBen.
Eine behordliche Kontrolle ist im
Regelfall nur noch nachtréglich
moglich.



Das als besonders streng geltende
deutsche System einer praventiven
Kartellkontrolle, mit behdordlicher
Priifung und der ausnahmsweisen
Zulassung eines Kartells, ist bisher
gewissermaBen Leitbild gewesen
fir das europdische Kartellrecht
und die Kartellaufsicht. Nun wird
dieses System im Wege der Anpas-
sung des Gesetzes gegen Wettbe-
werbsbeschrankung an die neue
EU-Kartellverordnung abgeschafft
werden. Wir werden den Regie-
rungsentwurf noch in diesem Jahr
vorlegen.

Wie im européischen Recht sollen
auch in Deutschland wettbewerbs-
beschréankende Vereinbarungen au-
tomatisch freigestellt sein, wenn sie
gesetzliche Ausnahmetatbestinde
erfiilllen. Mit der Reform ist ein
grundsitzlicher Wechsel vom bis-
herigen deutschen System kasuisti-
scher Freistellungstatbestinde hin
zu einer Generalklausel verbunden.
Auch die Handlungsinstrumente
des Bundeskartellamtes werden an
die der Europdischen Kommission
angeglichen. Nur so kann sich
Deutschland als Mitspieler im zu-
kiinftigen Netzwerk der europii-
schen Kartellbehérden behaupten.

Auch das ,Grundgesetz der deut-
schen Marktwirtschaft“, wie das
GWB genannt wird, wird danach
sein Gesicht vollig verdndern. Na-
tlirlich kann die Schaffung eines
level playing field auf dem Gebiet
des Wettbewerbsrechts fiir ganz

Europa als echter Fortschritt ge-
wertet werden. Diese Entwicklung
wird von der deutschen Wirtschaft,
wird von uns allen begriif3t.

Auch die bevorstehende Moderni-
sierung der europdischen Fusions-
kontrolle ist positiv zu bewerten. Sie
muss und wird weiter entbiirokrati-
siert werden. Denn eine Unterneh-
mensfusion, die sich in einer Viel-
zahl von Mitgliedstaaten auswirkt,
darf nicht durch zahlreiche Anmel-
depflichten und parallele Verfahren
unzumutbar behindert werden.

Der aktuelle Zustand im Falle von
Mehrfachanmeldungen ist nachtei-
lig fir die Wettbewerbsfahigkeit der
europdischen Wirtschaft. Die Hal-
tung der Kommission ist hier, und
dafiir sind wir dankbar, eindeutig.
Sie fordert in den Verhandlungen
zum europidischen Konvent aufBer-
dem, auch die Wettbewerbspolitik
in ihre ausschlieBliche Zustindig-
keit zu tberfiihren.

Natiirlich bestehen wir darauf und
sind wir daran interessiert, die Sub-
sidiaritdt zwischen europiischer und
nationaler Wettbewerbspolitik zu
erhalten. Natiirlich gilt das, was
hier seitens der Europidischen Kom-
mission gefordert wird, schon so
lange wie die Handelspolitik be-
steht. Und natiirlich gibt es gute
Griinde hierfiir.

Aber wir meinen schon, dass es fiir
die europiische Wettbewerbspolitik
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wichtig ist, dass es weiterhin ein
gutes Miteinander von europii-
scher und nationaler Wettbewerbs-
politik geben wird. Europa wird
sich auf Dauer einer weiteren Ent-
wicklung stellen miissen, in der
weitere nationale Kompetenzen auf
Europa iibergehen werden. Dies
kann und wird Ergebnis des Kon-
vents sein.

Dies gilt natiirlich auch fiir die
Wettbewerbspolitik. Aber wir soll-
ten darauf achten, dass auch in
diesem neuen Europa eine Subsidi-
aritdt zwischen nationalen und eu-
ropédischen  Entscheidungskompe-
tenzen gegeben sein wird. Deshalb
sollten Fragen der Wettbewerbs-
ordnung auch dezentral entschie-
den werden.

Dies wird sicherlich eine zentrale
Diskussion in den néchsten Mona-
ten sein, und ich bin sehr interes-
siert, Herr Kommissar Monti, wie
Sie diese Entwicklung beurteilen.
Ich bin Thnen sehr verbunden fiir
die klaren Konturen, die Sie durch
Ihre Tétigkeit der europdischen Wett-
bewerbspolitik geben. Sie hat dazu
beigetragen, dass nicht der FEin-
druck einer nationalen Benachteili-
gung oder einer europdischen Will-
kiir entstanden ist. Sie hat dazu
beigetragen, dass die Unternehmen
Europa akzeptiert haben und, wenn
auch manchmal mit grofem Wider-
stand, die Regeln der europiischen
Wettbewerbspolitik akzeptieren, weil
sie sie als rational empfinden.
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Die europiische Wetthbewerbspolitik
ist eines der ganz aktiven, positi-
ven Elemente des europiischen Ei-
nigungsprozesses. Und wir haben
uns in diesen schwierigen Zeiten
des weltwirtschaftlichen Struktur-
wandels nur behaupten konnen,
weil wir eine einheitliche Wihrung
haben, funktionierende europiische
Institutionen und in Europa einen
gemeinsamen Wirtschaftsraum, in
dem nicht mehr genau nachge-
rechnet wird, welche Region davon
profitiert oder dabei verliert, in
dem nicht mehr dariiber diskutiert
wird, ob man durch nationale MaB-
nahmen, die zum Nachteil eines an-
deren Landes sind, die wirtschaftli-
che Entwicklung beférdern kann.

Natiirlich haben sich die Rahmen-
bedingungen fiir uns alle verédn-
dert. Fiir alle Nationalstaaten, fiir
alle groBen Wirtschaftsrdume, ob
es der Europiische oder der Ameri-
kanische ist, gilt heute, dass sie ne-
ben den Konsumenten, neben den
Wihlern, natiirlich auch um Inves-
toren ringen.

Wir sind nur so gut, wie wir in in-
ternationalen Wirtschaftsraumen be-
urteilt werden. Fir die Beurteilung
der Investoren und die weitere
Entwicklung ist die Bonitit und Kre-
ditfahigkeit von Landern von zent-
raler Bedeutung. Linder, die sich in
politischen, wirtschaftlichen Krisen
befinden, haben genau diese Prob-
leme nicht gelost. Das zeigt, dass
wir in international stabilen und



sehr transparenten Mairkten leben
und dass genau registriert wird, ob
Wachstumsperspektiven erfiillt und
ob die Reformanstrengungen umge-
setzt werden. Und dies ist sicherlich
fiir einen groBen Wirtschaftsraum,
fiir einen traditionellen Wirtschafts-
raum wie Europa, eine der zentra-
len Herausforderungen.

Deshalb kommt der Reformpolitik
in Europa eine ganz zentrale Be-
deutung zu. Sie ist der MaBstab fiir
die Glaubwiirdigkeit der européi-
schen Wirtschafts- und Wetthewerbs-

politik. Aus den Erfahrungen der
Vergangenheit heraus, dem Gelingen
des Einigungsprozesses und der po-
sitiven wirtschaftlichen Entwick-
lung koénnen wir optimistisch sein,
dass die Wirtschafts- und Wettbe-
werbspolitik weiterhin einer der
tragenden Pfeiler des europdischen
Einigungsprozesses sein wird. Da-
fiir allen, die in den letzten Jahren
an diesem Prozess beteiligt waren,
herzlichen Dank. Wir haben allen
Anlass, auch in einer schwierigen
wirtschaftlichen Lage optimistisch
Zu sein.
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Dr Alfred Tacke

Administrative State Secretary at the
Federal Ministry of Economics and
Labour

It is a pleasure for me to speak to
you at this Conference on Competi-
tion and to represent Minister
Clement who is currently on a trip
to the United States. In view of the
need to intensify our relations,
overcome differences of opinion
and underline the broad common
ground between our countries, the
Federal Government attaches par-
ticular importance to this visit.

Competition and protection of
competition are meant to comple-
ment one other. What is essential is
to find the right balance between
corporate growth and the protec-
tion of competition. This is some-
times a tightrope walk. In Germany
this balancing act takes the form of
decisions taken by the Bundeskar-
tellamt on the one hand and the
possibility of a ministerial authori-
sation and the opportunities it of-
fers on the other. This reveals a
clear orientation towards industry
policy and the overall responsibil-
ity of politics. This has always been
and will always be an area of ten-
sion.

Competition policy in the age of
globalisation: Globalisation has in-
tensified, above all as a result of
the end of the political division of
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the world. Assuming that today 20
per cent of all goods are produced
globally, this figure will rise to 80
per cent in less than three decades.
The world will then be a globalised,
networked one, characterised by
extreme division of labour, useful
cooperation between countries and
companies, and a growing number
of global companies, even in the
small and medium-sized business
sector.

This means that our interdepend-
ence will increase and we will have
to intensify cooperation in the fi-
nancial and capital markets. In fu-
ture we will be influenced by de-
velopments in Latin America, Asia,
the central and eastern European
countries, the USA and Europe.
Only if there is economic stability
in all the major economic regions
in the world can growth, which is
so urgently needed, be created.

Globalisation has contributed to
the fact that many countries which
were previously excluded from
economic growth such as countries
in central and eastern Europe, Asia
or Latin America, today participate
intensively in competition and in
many sectors even achieve domi-
nant market positions. This has
been enormously beneficial for the
economic, social and cultural de-
velopment of these countries.

No doubt the protest against glob-
alisation in Europe and other re-



gions is partly due to the fact that
people are aware that this labour-
division based world needs endur-
ing competitiveness, and that shares
in production and added value
cannot be taken for granted but
have to be regained from one year
to the next, in competition and
without protection by national bar-
riers.

German direct investment abroad
has more than quadrupled over the
past ten years alone. Globalisation
can and always will be criticised.
But there is no turning back from
the successful process of the glob-
alisation of our economic and po-
litical structures.

In the Federal Republic of Germany
the worldwide turnover achieved in
2000 by German subsidiaries abroad
was double our entire export vol-
ume. In addition one third of Ger-
man exports and imports of goods
is done between affiliated compa-
nies. The economic success of
German and European industry de-
pends on our export ability and the
efficiency of international capital
and export markets.

These signs of an ever closer inte-
gration in economic activity and
trade are clear indications of the
need to bring permanent stability
to this process through interna-
tional agreements. Crises in indi-
vidual regions and insufficient
economic growth will spread to

other regions and considerably ham-
per the growth process.

This global interplay between in-
dustrial and developing countries is
crucial in order to achieve greater
convergence of living conditions in
the long term. It has already been
conducive to this aim.

The new trade round, started in
Doha and to be continued in
Cancun this September, should
provide many important incentives.
This trade round is in the interest
of Europe and Germany and is de-
signed to help developing coun-
tries, particularly in Africa, gain
better perspectives by removing
barriers. We are all called upon to
contribute to this in the agricul-
tural and industrial products sec-
tors.

Globalisation can only be success-
ful if the efficiency of the financial
markets is ensured. The Interna-
tional Monetary Fund and the
World Bank contribute signifi-
cantly to this. The modernisation
of their instruments is an impor-
tant element in the stability of fi-
nancial markets. It does not release
national governments from their
responsibilities but makes clear
that the eight major industrial
countries are under a great respon-
sibility to ensure, through their ef-
forts, that national economic crises
are prevented from escalating. I
think the stabilisation we see in
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Brazil, Argentina and Turkey has
contributed to the overall stabilisa-
tion of the world economy in diffi-
cult times.

During the second half of the nine-
ties the USA did a great deal to as-
sure that the world economy’s
growth potential is made use of:
through transparent markets, high
growth dynamics and new tech-
nologies. Now that developments
in the US have changed after the
end of the technology boom, Europe
is expected to make an increasing
contribution. However, like all coun-
tries faced with a changed age
structure, Europe can only make an
increasing contribution if reforms
are not merely announced but ac-
tually implemented and enforced.

The phenomenon of an ageing so-
ciety equally affects Japan, the United
States and all European countries,
and it poses a great challenge. It
requires health system reforms, the
modernisation of pension systems
and a more efficient use of our la-
bour potential. The relevant issues
are the same in all the major in-
dustrial countries. Now is the op-
portunity for us to build on our
competitiveness and modernise our
structures.

The sacrifices and reform efforts
this involves are small compared to
the successful efforts made over
the past years by those countries
which today contribute an essential
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share to the productivity of the
world economy, whether in eastern
Europe or in Asia.

Of course competition policy is also
international competition policy. It
is, as you put it, Commissioner
Monti, no Trojan horse but is in the
interest of all countries. The devel-
opment perspectives of countries
without an effective competition
law will be poor in the long term.
It is not for nothing that good gov-
ernance, the quality of government
institutions, the functioning of
markets and the effectiveness of
competition are key elements for
above-average economic growth and
political stability.

Surely many problems in develop-
ing countries are not rooted in a
lack of effort to promote their eco-
nomic development, but in the fail-
ure to solve their domestic problems.
And it is not without reason that
good governance plays an increas-
ing role not only in industrial
countries but also in developing
countries. It has become a key ele-
ment of competitiveness and a ma-
jor challenge for politics, whether
in Latin America, Asia or the USA.
Good governance is a most central
element, even in the company sec-
tor. The efficiency of financial and
capital markets requires that trust
is maintained and increased.

In Europe the European Commis-
sion’s work is a key element for



opening up markets and for com-
petitiveness. It was vital in helping
Europe to develop into a common
economic area. I think the enlarge-
ment of Europe poses the task for
us to help shape and assist the es-
tablishment of competition authori-
ties in the acceding countries. Con-
siderable progress was made in this
area over the past years. Endeav-
ours towards development in the
acceding countries have been suc-
cessful. This joint effort shows the
positive effects of the enlargement
process, not only for Europe but
also for the acceding countries.

At this point I would like to warmly
welcome the participants of the
OECD Joint Global Forum on Trade
and Competition who have arrived
directly from Paris. The Global Fo-
rum makes an excellent contribu-
tion to improving understanding
between industrial and developing
countries.

With the International Competition
Network another useful discussion
forum has been created in addition
to the WTO. The great number of
multilateral initiatives and the con-
stantly growing number of coun-
tries with their own competition
authorities are positive signals for
the progress of globalisation and
its positive effects.

We are on the right track to follow
up the globalisation of the econ-
omy with internationally converg-

ing competition rules and enforce-
ment mechanisms. At European
level competition policy faces two
major challenges: to integrate new
Member States and, what is of
course of central importance from
a German point of view, to con-
tinue the policy of market liberali-
sation.

The Lisbon objective of accelerat-
ing economic growth can only be
achieved if this very successful
market liberalisation policy is con-
tinued. In my view this is crucial
and we should not delay this proc-
ess. In the new European economic
area the uniform competition rules
of the EC Treaty will then apply to
450 million people. With constant
reform efforts, we will together,
and only together, be able to stand
the global competitive pressure.

The most important aspect of com-
petition policy is market liberalisa-
tion policy. There is no better ex-
ample of the positive effects of
competition. These include price-
reducing effects and of course in-
novation.

15 years ago we started to liberal-
ise the telecommunications mar-
kets, 7 years ago the -electricity
markets and within the past 6
years, although with great difficul-
ties, we have begun opening up the
postal, gas and railway markets. In
some cases we are still at the initial
stages of this process. But it will
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certainly be successful and have
positive economic and innovative
consequences. For the Federal Re-
public of Germany this process
represents an important basis for
economic development.

The large participation in the tele-
communications markets (70 per
cent of the population now have
mobile phones, over 50 per cent
use the Internet, and we expect
considerable growth in these areas
in the coming years) has only been
possible due to market liberalisa-
tion policy, competition and the re-
sulting innovations. They are a
driving force of growth and have
been a positive factor in employ-
ment development. In the electric-
ity market too competition resulted
in falling energy prices for con-
sumers.

Of course there are some processes
where more progress needs to be
made, i.e. in the liberalisation of
the gas and railway markets as well
as further sectors where uniform
competition conditions need to be
created. The positive effects of
competition show that state mo-
nopolies must be prevented, that it
makes no sense to continue state
monopolies, and that it is precisely
this process of accelerating innova-
tion and growth which, besides
market liberalisation policy and
political unification, is one of the
European Union’s most important
contributions.
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I believe that the population’s sat-
isfaction with the European unifi-
cation process is to a large extent
due to the economic success of this
huge single market and its single
currency. This satisfaction is a key
element of stability in Europe, even
in times of economic and to some
extent political difficulty. I believe
that the state has the task of creat-
ing market conditions that allow
competitors to stand their ground in
competition. By setting the right
framework conditions the state should
contribute to the successful devel-
opment of companies. And in doing
so we will always take interna-
tional competition into considera-
tion. We must and will offer com-
panies and entrepreneurs the best
framework conditions for us to be
successful internationally.

Through its competition policy the
state sets framework conditions. How-
ever it is in no position to replace
innovative ability with state pro-
jects. It can only promote it. There-
fore market liberalisation and the
promotion of good framework con-
ditions are of key significance be-
sides competition policy. We opened
up the electricity markets. We
opened up the postal markets.
While this certainly involved diffi-
cult discussions I am sure that pri-
vate companies will always provide
customers with better services than
outdated state monopolies. I am
also sure that infrastructure can be
created above all by private com-



panies, not by sticking to anti-
quated, seemingly stable structures.
We think the market liberalisation
policy of the European Union in
particular helped to create these
conditions.

Competition authorities have a cen-
tral role to play: to prevent the
creation of monopolies, and punish
abusive behaviour. And this is in
the interest of the consumers.

Certainly, the major European mar-
kets have seen merger waves over
the past years. And these merger
waves will continue to occur. They
serve to create efficient European
companies. And these mergers and
concentrations are necessary in
global competition.

The competition authorities have
contributed considerably to ensur-
ing competition, punishing abusive
conduct and opposing mergers which
would result in quasi-monopolistic
structures. The creation of a spe-
cific structure, however, should not
be a model, neither for German nor
European competition law. I think
that competition policy is on the
right track here.

It would be a big mistake if in
Europe we were to subject individ-
ual sectors to constant regulation
and make them the objects of poli-
tics. I think in the long term com-
petition authorities are better suited
than the political sector to create

competition. And they are better
suited than sector-specific regula-
tion to ensure competition.

Sector-specific market regulation
must remain a transitional arrange-
ment. It must not become a perma-
nent solution. In my opinion this is
of particular significance. For we
would jeopardise the results and
positive effects of market liberali-
sation policy if we were to think
that we can always intervene po-
litically using the instrument of
sector-specific regulation.

We are currently in a phase of
transition in which our national
competition systems are being re-
defined in view of the primacy of
Community law on the one hand
and the application of the principle
of subsidiarity on the other. This
transition is a result of the growing
importance of international compe-
tition policy and European compe-
tition law. And of course the lee-
way and scope for shaping the
respective national systems have
been limited due to the large single
market.

With the new EU Regulation on the
implementation of competition rules,
which will come into effect in May
2004, the continuous change from a
national to a European competition
policy has been initiated. Despite
the primacy of the central competi-
tion rules under the European trea-
ties there has been relative diver-
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sity in national rules. From May
2004 onwards, all national compe-
tition authorities of the European
Union will directly apply European
competition law in controlling car-
tels and dominant companies. No
European authority in any of the
future 25 Member States of the Un-
ion may apply either less or more
stringent national criteria in apply-
ing the prohibition of cartels. The
Commission is assigned compre-
hensive powers to withdraw cases
from national authorities and de-
cide on them itself.

In the national context, of course,
the following question arises: Will
national competition authorities turn
into some kind of suboffices of the
European Commission? In order to
prevent this, the Council and the
Commission have issued a joint po-
litical statement on cooperation
within the future network of com-
petition authorities. The new Regu-
lation on the implementation of
competition rules involves a fun-
damental change. In future compa-
nies in Europe can and must decide
themselves whether they violate
the prohibition of cartels when en-
gaging in cooperations. As a rule
only ex-post regulatory control will
be possible.

The German system of preventive
cartel control which is based on of-
ficial examination and the permis-
sion of cartels in exceptional cases,
and which is considered to be par-

48

ticularly rigorous, has so far been a
model system, as it were, for Euro-
pean cartel law and cartel control.
Now this system is to be aban-
doned in the process of adapting
the Act Against Restraints of Com-
petition to the new EU regulation
on the implementation of competi-
tion rules. We will submit our gov-
ernment bill by the end of this
year.

As under European law, anticom-
petitive agreements are to be auto-
matically exempted in Germany as
well if they fulfil the statutory pre-
conditions for exemption. The re-
form involves a fundamental change
from the current German system of
casuistic exemptions to a general
clause. The Bundeskartellamt’s in-
struments of action will also be
adapted to those of the European
Commission. Only in this way can
Germany stand its ground as an
active player in the future network
of European competition authori-
ties.

The “basic law of the German mar-
ket economy”, as the ARC is called,
will also take on a completely differ-
ent form. Of course the creation of
a level playing field in competition
law can be considered as real pro-
gress for the whole of Europe. This
development is welcomed by Ger-
man industry and by all of us.

The forthcoming modernisation of
European merger control is a posi-



tive step, too. It has to and shall be
debureaucratised even further. A
company merger with effects in a
number of Member States must not
be unreasonably impeded by mul-
tiple obligations to notify and par-
allel proceedings.

The current situation with regard to
multiple filings is detrimental to
the competitiveness of the European
economy. The Commission’s position
on this issue is clear and we are
thankful for that. In the negotiations
on the European Convention the
Commission has furthermore called
for exclusive competence for com-
petition policy.

Of course we insist on and are in-
terested in maintaining subsidiarity
between FEuropean and national
competition policy. And naturally
that exclusive competence which
the European Commission now
calls for in competition policy has
already long been reality in the
area of trade policy. And of course
there are good reasons for this.

Nevertheless we do think it is es-
sential for European competition
policy that the relationship between
European and national competition
policy continues to work well. In
the long term Europe will have to
face up to another development
which will involve the transfer of
further national competencies to
Europe. This can and will be the re-
sult of the Convention.

Of course this also applies to com-
petition policy. But we should take
care that in this new Europe there
will continue to be subsidiarity be-
tween national and European deci-
sion-making competencies. There-
fore decisions on competition regime
issues should be made decentrally.

This will certainly be a central topic
of debate in the coming months
and I am very interested in how
you, Commissioner Monti, judge
this development. I am much obliged
to you for the clear contours you
have given European competition
policy through your work. You
have helped to prevent the impres-
sion being created of discrimina-
tion against individual Member
States or European arbitrariness.
You have also contributed to the
fact that companies have accepted
Europe and, although sometimes
with great resistance, accept the
rules of European competition pol-
icy because they find them ra-
tional.

European competition policy is one
of the very active, positive ele-
ments of the European unification
process. And in these difficult times
of global economic structural change
we were only able to stand our
ground in Europe because we have
a single currency, effective Euro-
pean institutions and a common
economic area in which we no
longer check exactly which region
benefits or loses, or discuss whether
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economic development can be pro-
moted through national measures
that are to the disadvantage of an-
other country.

Of course the framework conditions
have changed for all of us. Today
all nation-states, all major eco-
nomic areas, whether it be in Europe
or America, not only compete for
consumers and voters, but of course
also for investors.

We are only as good as we are
considered to be in international
economic areas. For its evaluation
by investors and its further devel-
opment, the financial standing
and creditworthiness of a country
is of key significance. Countries
undergoing political or economic
crises have failed to solve pre-
cisely these problems. This shows
that we live in internationally sta-
ble and very transparent markets
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and that exact note is taken
whether we fulfil growth perspec-
tives and actually implement re-
form efforts. For a large, tradi-
tional economic area like Europe
this certainly is a key challenge.

Therefore reform policy is of most
central significance in Europe. It is
the measure of the credibility of
European economic and competi-
tion policy. Based on our past ex-
perience, the successful unification
process and positive economic de-
velopment, we can be optimistic
that economic and competition pol-
icy will continue to be one of the
pillars of the European unification
process. For this [ would like to ex-
press my sincere thanks to all those
involved in this process over the
past years. We all have good rea-
son to be optimistic even in times
of economic difficulty. Thank you
very much!



Mario Monti
Member of the
European Commission

A. Introduction

I would like to thank the Bundes-
kartellamt for organising this event
that gathers today delegates from
about 60 competition authorities
around the world and that will cer-
tainly create the opportunity for a
fruitful debate on the role of com-
petition policy. The topic chosen
for the debate is wide ranging.
Competition policy is indeed at a
crossroad. The choice it makes
about its own role, the principles it
feels bound to, may be crucial for
the future.

Today we are invited to reflect in
particular on "The narrow line be-
tween competition policy and
protection of competition”, to-
morrow on “Competition law as
regulative factor in the globalised
market economy”. I will concen-
trate on the first subject, letting it
for Philip Lowe, Director General
of the Competition Directorate, to
present the position of the
European Commission as to in-
ternational developments.

B. Entrepreneurial freedom
and EC competition law

Going back to the debates that took
place at the very origin of antitrust
law, although according to the dif-
ferent legal traditions and political
sensitiveness in the United States
and in the various European coun-
tries, competition law is born to
protect entrepreneurial freedom.
Therefore, competition policy is about
protecting competition as the most
efficient system for allocating the
ressources of the society and not
about protecting competitors. In the
EC Treaty competition law is also
linked to the achievement of a sin-
gle market for all Member States of
the EU. The single market is based
on the principles of free movement
of goods and capital, free provision
of services and right of establish-
ment. Effective implementation of
competition principles ensures that
benefits deriving from removal of
barriers to trade are not annulled
by anticompetitive practices, such
as a cartel between producers, which
harms both enterprises and con-
sumers. For instance, last year the
Commission adopted a decision
against a cartel concerning produc-
tion of Methionine, a substance used
to compound animal feeds and pre-
mixes. Given that the cartel mem-
bers accounted for the majority of
the world-wide methionine produc-
tion, downstream undertakings were
not in the position to easily change
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suppliers to obtain better condi-
tions. In addition, the evidence gath-
ered during the investigation clearly
showed that cartel members actu-
ally discussed between each other
measures to damage the non-
members.

I once described this type of practices
“the cancer of the economy” and I
made the fight against cartel one of
the key priorities of my mandate as
Competition Commissioner. And in-
deed, the Commission in the last
years has clearly intensified its ef-
forts in this respect. In 2001 the
Commission adopted 10 prohibi-
tion decisions, for a record amount
of EUR 1,8 billion. Again in 2002
nine prohibition decisions were is-
sued and fines for about EUR 1 bil-
lion imposed in sectors ranging
from banking services to chemi-
cals and from auction houses to con-
struction materials. I am confident
that we are going to follow the same
pace in 2003. Cartels, however, do
not represent the only type of anti-
competitive constraint to free-
dom of trade. In some indus-
tries, vertical agreements as well
may impose disproportionate bur-
dens on economic operators. The
reform of the so called motor ve-
hicle block exemption regulation
(Regulation 1400/2002) adopted
by the Commission last summer is
an example of intervention of
competition law which enhances
the entrepreneurial freedom of
the various operators involved.
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While the two former regula-
tions only exempted one single
format for the distribution of
new vehicles and for servicing,
under the new rules, manufac-
turers can now base their dis-
tribution network on different
formats (i.e. selective distribu-
tion, territorial exclusive dis-
tribution or exclusive customer
allocation), according to mar-
ket needs.

Moreover, the new rules do
away with several limitations
imposed on dealers. For in-
stance, they could not always
sell cars to all consumers, i.e.
domestic consumers and con-
sumers from other EU-Member
states, since they could not get
enough vehicles from the
manufacturer. Moreover, deal-
ers were not allowed to sell
different brands without mak-
ing prohibitive and unneces-
sary investments and they were
not allowed to grow by open-
ing secondary outlets else-
where in the EU.

Finally, the new regulation en-
sures all repairers who meet
the quality standards of a brand
have to be given the authoriza-
tion from the relevant manufac-
turer to join its network of au-
thorized repairers. It also gives
independent repairers the right
of access to electronic diagnos-
tic tools, software and training



in order to allow them to con-
tinue their entrepreneurial ac-
tivity and to offer services of
good quality to consumers.

Of course, the “abuse of private
power”, if I may say so, resulting
from anticompetitive agreements or
unilateral practices are not the only
threat to entrepreneurial freedom
that antitrust policy should be con-
cerned about. Our EU competition
policy is set to defend trade within
the single market against possible
distortions arising from public in-
tervention as well. This is done not
only ensuring that competition rules
are applied as well to public under-
takings, but also preventing the
grant of State aids. An example of
Commission intervention in this
field would be the proceedings
opened as regards certain forms of
financial support granted by the
French State to France Telecom.
We believe that the financial diffi-
culties experimented in the tele-
communications area do not justify
the grant that would favour single
operators or industries to the det-
riment of competitors and competi-
tion. I think we can look back over
the work of the past few years in
state aid with some satisfaction.
State aid granted by the fifteen
Member States was estimated at
€86 billion in 2001, compared with
€102 billion in 1997. In relative
terms, the amount of aid granted in
2001 amounts to slightly less than
1% of the EU’s GDP. Moreover, this

aid is increasingly oriented towards
horizontal objectives of Commu-
nity interest, such as R&D, and
away from the more distortive in-
dividual aid measures. There is,
however, still much work to do in
this area.

A further instrument that EU anti-
trust law may use to reduce inter-
ference of public powers with free-
dom of trade is liberalisation of
economic activities for which Mem-
ber States granted special or exclu-
sive rights and where the justifica-
tions for such exclusivity are not
longer valid. A case in point are
the several telecommunications ser-
vices for which natural monopoly
conditions cannot be claimed and
where the maintenance of the mo-
nopoly were unduly restricting free-
dom of trade for both potential
competitors and for users who were
bound to the sole supplier Network
industries, however, should not be
seen as the only field where liber-
alisation policy could free up mar-
ket opportunities. One of the areas
currently under the scrutiny of the
Commission is liberal profession
services. Regulation of professional
services varies greatly from one EU
country to another particularly with
regard to prices, advertising and
inter-professional collaboration. The
Commission launched a consulta-
tion on whether some of the re-
strictions - which retrace their ori-
gin in the medieval guilds - are
still needed in the modern world
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and might not have adverse effects
for businesses, which are active us-
ers of professional services, and
consumers alike.

C. The narrow line between
entrepreneurial freedom
and protection of
competition

So far I recalled that competition
policy is first of all a powerful in-
strument to bound both private
and public powers to prevent either
of them from constraining freedom
of trade. I shall now turn to the is-
sue of the narrow line between en-
trepreneurial freedom and protection
of competition which the organiser
of the conference wished us to re-
flect upon. This narrow line, then,
seems to point at the following ques-
tion: how far can competition pol-
icy go in limiting the exercise of
market power by companies with-
out itself unduly restricting busi-
nesses’ choices? A question which,
in turn, suggests me two possible
issues. First, the difficulties some-
times encountered by competition
policy enforcers in distinguishing
between market practices that are
legitimate expression of business
freedom and anticompetitive con-
duct. Second, the debate about the
scope of competition policy reme-
dies in redressing competition con-
cerns. Certainly I do not aim at
providing an exhaustive answer to
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those questions which will form the
basis for today’s debate, but I will
attempt to address the issues on the
basis of Commission’s experience.

As to the first question, EC compe-
tition policy explicitly considers
hard core restrictions like price-
fixing and market sharing as irre-
mediably illegal arrangements. How-
ever, it also recognises that other
agreements, while restricting com-
petition, have redeeming features
to be balanced against their restric-
tive nature. Article 81(3) of the EC
Treaty allows to balance the nega-
tive effects on competition with the
economic benefits that derive from
these agreements. The Article 81(3)
analysis allows to identify those
forms of market co-ordination that
effectively translates into benefits
for consumers.

I will rapidly go through the four
conditions of Article 81(3) to give
you a flavour of the balancing ex-
ercise involved.

e The -existence of economic
benefits is reflected in the first
condition of Article 81(3). These
benefits can consist of lower
costs, new products or services
or products or services of a
better quality.

e The important goal of promot-
ing consumer welfare is re-
flected in the second condition
of Article 81(3), according to



which consumers must receive
a fair share of the benefits that
result from the agreement. If,
for example, an agreement im-
proves the quality of goods and
services these gains must be
such as to compensate for any
increase in price caused by the
agreement.

e According to the third condi-
tion it must be assessed
whether the restriction is in-
dispensable to achieve the per-
ceived benefits or whether
there are less restrictive means
to achieve the benefits. This is
a proportionality test.

e Under the fourth and last con-
dition the agreement must not
afford the undertakings the pos-
sibility of eliminating competi-
tion.

I believe that the balancing exercise
outlined by the analysis of this four
conditions is key to draw the line
between (legitimate) entrepreneurial
freedom and forms of co-operation
which unduly constrain the choice
of other economic operators.

Let me also say that, as part of the
preparation for the implementation
of the new antitrust procedural Regu-
lation as from 1st May 2004, the
Commission will produce a Notice
that will set out in more detail and
with some methodological rigour
the assessment under Article 81(3).

I shall also emphasise that under
the new Regulation, an agreement
that fulfils the conditions of Article
81(3) is legal from the beginning
without need for notification.

These same principles are reflected
in the framework of block exemp-
tion regulations that creates a pre-
sumption of legality providing ex-
tensive guidance for businesses in
areas where a complex balancing
exercise is necessary. I mentioned
already the motor vehicles block
exemption. Another case in point is
the area of intellectual property li-
censing agreements for which, in
December 2001, the Commission
started a thorough review of its pol-
icy. Re-evaluating the Technology
Transfer Block Exemption Regula-
tion, the Commission recognises that
licensing, also when it contains re-
strictions on licensee or licensor,
will often be pro-competitive as it
helps disseminating technology.
However, licensing agreements and
restrictions therein may also some-
times be used to restrict competi-
tion, in particular in those cases
where the IPR does provide the
company with market power. It is
therefore important in such cases
to find the right balance between
protecting competition and protect-
ing intellectual property rights.

Some scope for appraisal of eco-
nomic benefits exists not only in
the antitrust field, but also in EC
merger control. I want to recall
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that the Merger Regulation itself
explicitly refers to several factors
that the Commission shall take into
account in order to assess the com-
patibility of a merger with the com-
mon market. Some of these factors
clearly give the Commission ground
for a contextual appraisal of effi-
ciencies resulting from a merger,
provided that certain conditions
are met. Clarifications on the
extent to which efficiency con-
siderations are taken into account
in the Commission’s merger analy-
sis will be contained in the Guide-
lines on the assessment of domi-
nance in horizontal mergers for
which a consultation is currently
underway.

I shall now turn to the issue of the
scope of remedies. In the antitrust
area, as you are aware, a new
Regulation on procedures and sanc-
tions will be applicable from 1 May
2004. The regulation now spells
out that the Commission may im-
pose on companies any behavioral
or structural remedies which are
proportionate to the infringement
committed and necessary to bring
the infringement effectively to an
end.

This is a helpful clarification, not a
sensational extension of the Com-
mission’s enforcement powers. The
European Courts have long held
that the Commission may order
companies to do certain acts in or-
der to remedy infringements.
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As we read Article 7 of the new
Regulation, it spells out the re-
quirements that follow from the
principle of proportionality. Ac-
cording to this principle the meas-
ures that can be imposed must not
exceed what is appropriate and
necessary to attain the objective of
effectively ending the infringement.
Three additional remarks are neces-
sary to put this in the proper con-
text:

- First, the Regulation gives prece-
dence to behavioral remedies in-
sofar as they are equally effective
as structural remedies and are not
more burdensome on the compa-
nies concerned.

- Second, the term ’structural rem-
edy’ as used by the Regulation
encompasses all measures that
oblige an undertaking to sever
physical or other assets held by it.
The need for such measure is par-
ticularly visible in cases where the
infringement itself consists in a
structural operation, for instance
where a dominant company ac-
quires a minority shareholding in
a competitor that would allow it
to influence that competitor’s be-
havior. It is this type of enforce-
ment situations that are more
likely to occupy us in practice.

- Third, changes to the structure of
an undertaking as it existed prior
to the infringement are certainly a
much less frequent situation. Un-



der the Regulation, such measures
may only be proportionate where
there is a substantial risk of a last-
ing or repeated infringement that
derives from the very structure of
the undertaking.

In the context of merger control,
particular attention to avoiding mar-
ket distortion is devoted already in
the procedure to submit remedies.
In proposing remedies, the under-
takings themselves are in control of
the process and able to decide which
remedy fits best their entrepreneu-
rial strategy while at the same
time addressing the competition con-
cerns raised by the merger. The
Commission, applying the principle
of proportionality, only accepts the
proposed commitments to the ex-
tent that they are necessary to re-
solve the competition concerns.

Where a proposed merger leads to
competition concerns, in general a
divestiture is the most effective
remedy to restore competition. It is
also the less intrusive way, while
behavioural remedies would require
the Commission to monitor the en-
trepreneurial behaviour of the par-
ties on a continuous basis and to in-
terfere with the competitive process
in the market. However, whilst be-
ing the preferred remedy, divesti-
ture is not the only remedy accept-
able to the Commission. In situations
where a divestiture of a business is
impossible, the Commission will
consider alternative way to redress

competition, but always according
to proportionality reasons.

All in all, I can certainly affirm
that merger control limits the scope
of entrepreneurial freedom only to
the extent necessary. In this re-
spect, the recently published Best
practice guidelines for divestiture
commitments should further en-
hance efficiency and transparency
of merger proceedings.

D. Improving the efficiency of
EC competition law

If a careful analysis is often needed
to find the right balance between
protecting competition and entre-
preneurial freedom, certainly the
ongoing processes of market glob-
alisation and EU enlargement ren-
der the challenge faced by our
competition policy all the more
demanding. In addition, the in-
creasing complexity of markets re-
quires a more sophisticated analysis
of market dynamics and increased
co-operation between competition
policy makers around the world.
Yet I believe that competition pol-
icy should take these challenges as
opportunities to do better.

For instance, some recent CFI
judgments have highlighted certain
aspects of the way in which the
Commission conducts merger in-
vestigations which would benefit
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from improvement. As a result, we
intend to take practical measures to
remedy the situation. It will be
necessary to ensure that there are
sufficient management resources
available to deal with the Commis-
sion’s full merger case-load, that
case teams are sufficiently large,
and that they are equipped with the
expertise necessary to cope with
in-depth investigations. We must
also see to it that due attention is
paid to the quality of evidence, and
to ensuring that decisions reference
such evidence clearly and compre-
hensively.

I shall also recall how important it is
for competition authorities to achieve
a true understanding of market proc-
esses, in order to make sure that
competition cases are founded on
sound reasoning and do not un-
necessary restrict the freedom of
economic operators. In this respect,
the increasing consideration given
to economic analysis that may al-
low a better understanding of the
impact of certain conduct on the
market, reducing the scope for per
se prohibitions and focusing on
truly anti-competitive behaviour.
Accordingly, a new position of Chief
Economist will be created within
the Competition DG, with the staff
necessary to provide both an inde-
pendent economic viewpoint to de-
cision-makers at all levels, and to
provide guidance throughout the
investigation process in both anti-
trust and merger control fields. On
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the other hand, you may have
heard that the Competition Direc-
torate General of the Commission is
undergoing an internal reorganisation
that will allow to capitalise on the
sector specific market knowledge
gained by different services.

Enhancing economic analysis and
improving internal organisation are
only part of the reforms that the
Commission has undertaken to im-
prove the efficiency of competition
policy. A much larger reform is the
one represented by the Modernisa-
tion of antitrust procedural rules,
to which I have already made some
references. This reform shall con-
stitute an important step towards
decentralisation of the application
of EC antitrust law. It is in fact a
new system of governance for the
application of the Community anti-
trust rules which is better suited to
the enlarged Community. At the
same time, the reform also contains
a number of safeguards ensuring a
consistent application of the rules
throughout the Community both as
regards the national courts and the
national competition authorities.
To that end, the ECN (European
Competition Network) was set up
in October 2002. It comprises the
Commission and the Competition
authorities of the 15 Member States
plus 10 acceding countries. The
works within the ECN are currently
concentrated on the implementa-
tion of the new system: criteria for
the allocation of cases, timing and



content of the various exchanges
foreseen in the Regulation, practi-
calities of the exchange of confi-
dential information, organisation
of joint investigations.

Finally, last December a proposal
for a new Council Regulation on
the control of concentrations be-
tween undertakings (the new EC
Merger Regulation) was transmitted
to the Council of Ministers for
adoption, with a view to replacing
the current EC Merger Regulation.
The proposed entry into force of
the new Regulation is 1 May 2004.

Besides introducing important clari-
fications of the substantive test, one
of the main objectives of the re-
view is to optimise the allocation
of merger cases between the Com-
mission and national competition
authorities in the light of the prin-
ciple of subsidiarity. We are at same
time tackling the phenomenon of
"multiple filing”, i.e. notification to
various competition authorities
within the EU. In order to facilitate
international co-operation on merger
cases, as well as to allow merging
parties to better plan their merger
process, it is proposed to introduce
more flexibility in the rules that
govern at what time a notification
must be submitted. Finally, we are
proposing to refine the timeframe

for merger investigations, in par-
ticular in complex phase-two cases.

I am convinced that this extensive
plan of reforms which proves our
commitment to face the challenges
of a modern competition policy. In
addition, I should mention the
various initiatives to increase in-
ternational co-operation at both bi-
lateral and international level, such
as the International Competition
Network. But, as already said, I will
leave the task of discussing interna-
tional governance to Philip Lowe.

Conclusions
A few concluding remarks.

I am convinced that competition
policy is called to play an increas-
ingly important role in defending
individual freedoms in the market
against possible abuses of private
and public powers. Yet, the com-
plexity of a global economy has
raised the standard of proof and
made the case for sounder decision
making and increased co-operation.
This is certainly time for choices
and re-organisation, this is cer-
tainly time for EU competition pol-
icy to taking up the challenge and
do even better.
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Dr. Klaus Zumwinkel
Vorstandsvorsitzender
Deutsche Post World Net

Herzlich Willkommen in Bonn. Ei-
nige von Thnen durfte ich bereits
gestern Nachmittag in unserer neu-
en Zentrale des Konzerns Deutsche
Post World Net, im Post Tower, be-
griiBen. Sie haben sich fiir Thre
diesjdhrige, die XI. Internationale
Kartellkonferenz, einen geschichts-
trachtigen, aber sehr lebendigen
Ort ausgewahlt.

Wie kaum eine andere Stadt hat
Bonn die letzten 50 Jahre Deutsch-
lands gepréagt. Heute, einige Jahre
nach dem Umzug unserer Regie-
rung nach Berlin, geht sie neue
Wege - die der internationalen Or-
ganisationen, der global handeln-
den Konzerne - wie Deutsche Post
World Net oder Deutsche Telekom -
oder der wichtigen Bundesbehor-
den, wie das Bundeskartellamt, Ihr
Gastgeber, eine ist.

Bonn, Deutschland und die deut-
sche Wirtschaft haben in den ver-
gangenen Jahrzehnten von den gu-
ten und gefestigten Freundschaften
mit den Staaten dieser Welt profi-
tiert. Und auch wir Deutschen ha-
ben unseren Beitrag zu diesen
Partnerschaften geleistet. Aus mei-
ner Sicht ist es heute unser aller
Aufgabe, daran zu arbeiten, dass
wir gemeinsam diesen Status nicht
nur festigen, sondern weiter aus-
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bauen. Die deutsche Wirtschaft
kann und wird dazu Ihren Beitrag
leisten.

Lassen Sie mich Ihnen zu Beginn
meiner Ausfithrungen kurz darstel-
len, wo wir, der Konzern Deutsche
Post World Net, herkommen und
wie wir uns iber die letzten 13
Jahre entwickelt haben. Denn die
Entwicklung unseres Konzerns héngt
sehr eng mit den Aspekten von
Privatisierung, Liberalisierung und
Wettbewerb zusammen.

Als ich 1990 als Vorstandsvorsit-
zender der Deutschen Bundespost
Postdienst startete, erwirtschaftete
die damals noch nationale Behorde
mit rund 380.000 Mitarbeitern ei-
nen Umsatz von 9 Mrd. EURO, der
im Wesentlichen (iiber 98 %) in
Deutschland erzielt wurde. Die Bi-
lanz wies ein Defizit von 720 Mio.
EURO auf. Die Post in Deutschland
arbeitete hochst defizitir und auf
sehr niedrigem Qualitits- und Ser-
vicelevel. Im Oktober 1990 haben
wir im Zuge der Wiedervereinigung
unseres Landes die vollig marode
Post der DDR {ibernommen und in-
tegriert. Wir mussten damals unse-
re westdeutsche Behordenstruktur
mit einem defizitdren, kommunisti-
schen Kombinat zusammenfiihren
- a merger between two different
corporate cultures.

Man kann ohne zu {ibertreiben sa-
gen, die offentliche Dienstleistung
Post hatte zu diesem Zeitpunkt



echte Herausforderungen vor sich
und eine Menge Hausaufgaben zu
erledigen. Wir haben uns damals
zwei klare und anspruchsvolle Ziele
gesetzt: Wir wollten zukiinftig Spit-
zenqualitit im internationalen MaB-
stab fiir 82 Mio. Menschen bieten
und ein wirtschaftlich gesundes Un-
ternehmen aufbauen und fiihren.

Heute - 13 Jahr spiter - ist die
Deutsche Post World Net ein welt-
weit aufgestellter Logistikkonzern
mit einem Umsatz von fast 40 Mrd.
EURO, einem betrieblichen Gewinn
von iiber 2 Mrd. EURO und rund
380.000 Beschiftigten, von denen
150.000 im weltweiten Ausland ar-
beiten. Wir sind am Aktienmarkt
notiert und sind im Deutschen Ak-
tienindex enthalten.

Der Konzern Deutsche Post World
Net steht heute auf vier starken
Siulen: den Unternehmensbereichen
BRIEF, EXPRESS, LOGISTIK und
FINANZDIENSTLEISTUNGEN.

Hinter BRIEF stehen etwa 72 Mio.
Sendungen, die in Deutschland tig-
lich fiir den nationalen und interna-
tionalen Verkehr bearbeitet werden.
In 83 modernen Briefzentren wer-
den rund um die Uhr, an 7 Tagen
der Woche 87 Prozent der Briefe
automatisch bearbeitet. Wir verfii-
gen heute {iber ein hochleistungs-
fahiges Netz, das allein in Deutsch-
land fiir 37 Mio. Haushalte - und
etwa 3,5 Mio. Geschiftskunden ar-
beitet. Selbstverstindlich haben wir

mit diesem Gesamtkonzept nicht nur
die Produktivitit, sondern auch die
Qualitdt unserer Dienstleistungen
verbessert. Mit einer durchschnitt-
lichen Laufzeit von 1,06 Tagen bei
Briefen nehmen wir heute im euro-
péischen und internationalen Ver-
gleich eine klare Spitzenposition ein.

Wir richten heute bei BRIEF unse-
ren Focus stark auf Europa, die wei-
tere Liberalisierung der europii-
schen Postmérkte und die Chancen,
die sich dadurch fiir einen global
handelnden Konzern ergeben.

Bei EXPRESS und LOGISTIK sind
wir heute mit rund 150.000 Mitar-
beitern in iiber 220 Lindern dieser
Welt aktiv. Wir haben beide Berei-
che im Januar 2003 unter der Dach-
marke DHL zusammengefasst.

Im Expressbereich bauen wir an ei-
nem Netz fiir 420 Mio. Menschen
in Europa, das gleichzeitig tiber ein
Landnetz und ein Luftnetz die Wirt-
schaft in Europa verbindet - ground
based parcels und air express.

Hier haben wir in Europa einen
Markt der gleichen GroBe und dhn-
licher Anforderungen, der in den
USA in den letzten 20 Jahren groBe
starke Expressfirmen wie UPS und
FedEx hervorgebracht hat. Das
gleiche versuchen wir in Europa als
Deutsche Post World Net.

Mit DHL sind wir weltweit eben-
falls gut aufgestellt - insbesondere
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in Asien. In den USA versuchen
wir zur Zeit und gegen erheblichen
Widerstand eine Position zu etab-
lieren. Die Globalisierung fordert
unsere Industrie. Sie wissen, der
Welthandel wéchst stirker als das
Weltsozialprodukt und Welthandel
muss transportiert werden. Dazu
sind heute gesamteuropiische und
globale Transport- und Distributi-
onsnetze erforderlich.

Im Logistikbereich, der die groBe-
ren und groBten Giiter - denken
Sie an Container - transportiert
und speditiert, sind wir heute die
Nr. 1 in der globalen Luftfracht
und die Nr. 2 in der globalen See-
fracht.

Den Bereich FINANZDIENSTLEIS-
TUNGEN unseres Konzerns repra-
sentiert die Postbank, die eine Bi-
lanz-Summe von 140 Mrd. EURO
ausweist. Mit 10 Mio. Kunden ist
sie die groBte Retailbank Deutsch-
lands und stiitzt sich auf das fla-
chendeckende Netz von rund 13.000
Postfilialen deutschlandweit. Nur da-
durch kann iiberhaupt eine so um-
fassende Infrastruktur aufrechter-
halten werden. Weit tiber das
nationale Bankgeschéft hinaus bie-
ten wir unseren nationalen und
internationalen Kunden die Finan-
zierung ihrer Geschifte rund um
Logistik und Transport an.

Ich will ein erstes Fazit ziehen: Den

Weg von einer nationalen, defiziti-
ren Behorde zum profitablen global
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player haben wir geschafft, und das
- fiir mich das Wichtigste - im In-
teresse und zum Vorteil unserer
Millionen nationalen und interna-
tionalen Kunden.

Das war nur aus zwei Griinden
moglich. Einmal, weil die Bundes-
republik Deutschland Anfang der
90er Jahre die politischen Rahmen-
bedingungen in Richtung Liberali-
sierung und Privatisierung dnderte;
zum anderen, weil man meinem
Management-Team und mir allen
Freiraum gab, um die weltbesten
Managementmethoden einzusetzen.

Ich will im Folgenden einen Blick
auf die politischen Rahmenbedin-
gungen fiir den deutschen und die
europdischen Postmérkte und die
Debatte um dessen weitere Liberali-
sierung werfen.

Mit der Postreform I ebnete die
Bundesrepublik Deutschland 1990
der Deutschen Post den Weg von
der nationalen Behorde zu einem
privatwirtschaftlichen Unternehmen.
Zunichst wurden die drei Unter-
nehmen Telekom, Postbank und Post
voneinander getrennt und auf eigene
Fiie gestellt. Mit der Postreform II
1995 wurde das Unternehmen Post
dann in eine Aktiengesellschaft um-
gewandelt und zur Deutschen Post
AG. Im November 2000 haben wir
mit dem Borsengang der Deutschen
Post AG und der Platzierung am
Aktienmarkt den vorldufigen Ho-
hepunkt der Umwandlung erreicht.



Die politische und volkswirtschaft-
liche Idee hinter dieser Entwick-
lung ist einfach: Wettbewerb ist die
Regel, das Monopol des staatlichen
Anbieters eine zu begriindende Aus-
nahme.

Ende der 80er Jahre gelangten wir
in Deutschland zu der Auffassung,
bestimmte politisch-hoheitlichen Auf-
gaben von den betrieblich-unter-
nehmerischen zu trennen und die
Unabhéngigkeit der wirtschaftliche
Leitung in den Einzelunternehmen
zu starken.

Dennoch wurden zunichst insbe-
sondere aus infrastrukturellen Griin-
den reservierte Bereiche - unter an-
derem auch im Briefdienst der
Deutschen Post - aufrechterhalten.

Das deutsche Postgesetz und die
daraus folgenden ,Postuniversal-
dienstleistungsverordnung“ (PUDLV)
ridumen unserem Handeln in
Deutschland heute einerseits die
notwendigen Freirdume fiir ein pri-
vatwirtschaftliches Unternehmen ein.
Andererseits sind uns aber auch
definierte Gebote und Grenzen im
Sinne einer postalischen Daseins-
vorsorge fiir alle Biirger auferlegt.

Aus den Erfahrungen mit diesen
Verpflichtungen ziehe ich heute
folgende Schliisse: Universaldienst-
leistung und Wettbewerb schlieBen
sich nicht aus. Aber, die Verpflich-
tung zur Universaldienstleistung muss
fiir ein privates Wirtschaftsunter-

nehmen finanzierbar sein. Und im
Vergleich und im Wettbewerb mit
anderen Postgesellschaften in Eu-
ropa miissen wir sicherstellen, dass
in einzelnen Mitgliedsstaaten der
EU nicht Universaldienstleistungen
erlassen werden, die weit {iber den
Rahmen der Postdiensterichtlinie
hinausgehen.

Postuniversaldienstleistungen sehen
die Grundversorgung der Bevolke-
rung mit postalischen Dienstleis-
tungen vor.

Die Deutsche Post World Net ist
heute z.B. verpflichtet, 12.000 Postfi-
lialen in Deutschland zu betreiben.
In zusammenhédngenden Wohngebie-
ten ist alle 1000 Meter ein Briefkasten
aufzustellen und zu bearbeiten. Wei-
terhin besteht eine Verpflichtung
zur Beforderung von Briefsendungen
bis 2000 Gramm oder adressierter
Pakete bis 20 kg. Die Auslieferung
hat an sechs Werktagen zu erfol-
gen, also von Montag bis Samstag.
Fir Postdienstleistungen, fiir die
eine Exklusivlizenz besteht, ist ein
Einheitstarif anzuwenden.

Das heit, die Deutsche Post World
Net bearbeitet einen Brief zum
gleichen Preis, unabhéngig von re-
alen Produktionskosten und egal
ob er nur innerhalb Berlins oder
von einer Nordseeinsel in die baye-
rischen Alpen versandt wird.

Wir haben in Deutschland stark ra-
tionalisiert. Dazu zwei Beispiele:
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1. Wir haben 140.000 Stellen - aber
ohne eine einzige betriebsbedingte
Kiindigung - abgebaut. 2. Von
30.000 Filialen Anfang der 90er
sind wir heute auf 12.800 runter.
Und glauben Sie mir, jede Schlie-
Bung von Filialen {iber all die Jahre
oder auch das Abhéngen von Brief-
kisten 16st immer einen Sturm der
Entriistung aus.

Zur Finanzierung der Universal-
dienstleistungen wurde unserem
Konzern eine Exklusivlizenz einge-
riumt, die einen bestimmten Be-
reich der Dienstleistungen fiir sie
als alleinigen Anbieter reserviert.
Dies ist in Europa und vielen ande-
ren Liandern der Welt das politische
Arrangement. Der Staat verlangt be-
stimmte Leistungen (z.B. Postfilia-
len und Einheitstarif), dafiir zahlt
er nicht direkt, sondern mit den
Einnahmen aus einem definierten
Monopol.

Die Exklusivlizenz in Deutschland
umfasst heute hauptsidchlich Brief-
sendungen bis 100 Gramm, ab 2006
bis 50 Gramm. Sie wurde durch
den Gesetzgeber bis Ende 2007
verlangert. Die Verlingerung dieser
Lizenz ist unmittelbare Folge der
schleppenden Entwicklungen der
letzten Jahre zur Liberalisierung
auf europiischer Ebene.

Das Européische Parlament und der
Rat hatten im Dezember 1997 die
EU-Richtlinie zur Liberalisierung der
europédischen Postmirkte erlassen.
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Ziel der Richtlinie ist die Einfiih-
rung gemeinsamer Vorschriften fiir
die Entwicklung des Postsektors,
die Verbesserung der Qualitit der
Postdienste sowie eine schrittweise
und kontrollierte Offnung der Mrkte.
Zu den Kernpunkten der Richtlinie
gehort die langfristige Garantie pos-
talischer Universaldienstleistungen.

Mit der Entscheidung Ende 2001,
die europédischen Briefmérkte in den
kommenden Jahren schrittweise fiir
den Wettbewerb zu 6ffnen, hat die
EU dem Wettbewerb um diese
Maérkte wieder neuen Auftrieb ge-
geben. Danach sollen Europiisches
Parlament und Rat auf Grundlage
eines bis 2006 vorzulegenden Vor-
schlags der Kommission bis Ende
2007 iber weitere Liberalisierungs-
schritte entscheiden, die dann ab
2009 zum Tragen kommen kénnten.

Im Rahmen der Liberalisierungsdis-
kussion hat sich der Konzern Deut-
sche Post World Net immer fiir eine
schrittweise und kontrollierte Off-
nung der Markte ausgesprochen.
Wir sind davon {iberzeugt, dass nur
der faire Wettbewerb dem Binnen-
markt Europas, der Qualitit der
Dienstleistungen und der Sicherheit
von Arbeitsplidtzen dienen kann.
Die substanzielle Offnung der Post-
mirkte und die Fixierung eines End-
datums fiir deren vollsténdige Libe-
ralisierung sind die richtigen und
verniinftigen Antworten auf die An-
forderungen des europdischen Bin-
nenmarktes und auf die Kundenbe-



diirfnisse in Europa. Ein konkretes
Enddatum bedeutet Planungssicher-
heit fiir alle Postunternehmen.

Dies vor allem, da doch grundsitz-
liche Einigkeit in Europa dariiber
besteht, staatliche Monopole ab-
bauen zu wollen. Andererseits muss
eine weitere Liberalisierung im
Gleichklang aller Mitgliedsstaaten
erfolgen, um die Chancengleichheit
aller Unternehmen auf den Mérkten
zu gewihrleisten. Eine einseitige
Offnung in einigen wenigen Lin-
dern liefe der Idee des gemeinsa-
men europidischen Marktes zuwider,
wirde ihn ad absurdum fiihren.
Das gilt in gleichem MaBe fiir die
aufkommende Diskussion in Euro-
pa tber die Erhebung von Mehr-
wertsteuer auf postalische Univer-
saldienstleistungen.

Die Deutsche Post World Net hat
ihre Bemiihungen intensiviert, sich
in den Briefmirkten Europas eine
Ausgangsposition fiir den Wettbe-
werb zu schaffen. Beispiele dafiir
sind jiingste und vielversprechende
Engagements auf den Briefméarkten
in den Niederlanden und in GroB-
britannien.

Aber natiirlich handeln wir als glo-
bal operierender Konzern auch auf
den Mirkten der Welt, die weit -
ber Europa hinausgehen. Von da-
her sind die laufenden GATS-
Verhandlungen fiir uns von beson-
derem Interesse. Sie zielen darauf
ab, Handelshemmnisse abzubauen

und beziehen ausdriicklich Post- und
Expressdienstleistungen ein. Die En-
de 2001 in Doha (Katar) stattge-
fundene WTO-Ministerrunde hat
den Zeitplan fiir die Verhandlun-
gen abgesteckt, die in 2005 beendet
sein sollen. Soeben hat die EU ihre
Forderungen als ,initial requests”
an die WTO-Verhandlungspartner
weitergeleitet und w.a. eine Off-
nung der Markte fiir Post- und Ex-
pressdienstleistungen entsprechend
der Liberalisierung in der EU ge-
fordert.

Auf den internationalen Mairkten
treffen wir immer wieder auf wett-
bewerbsrechtliche und -politische
Fragen, die uns bei unserer tagli-
chen Arbeit stark beschiftigen und
fordern. Ich will Thnen dazu zwei
Beispiele geben, die exemplarisch
verdeutlichen, wie komplex unser
heutiges Thema und ihr tégliches
Brot fiir einen Konzern wie unseren
sein kann.

1. Die USA sind einer der wichtigs-
ten Express- und Logistikméarkte
der Welt. Ein global agierender Lo-
gistikkonzern kommt nicht umhin,
seine Prisenz dort zu suchen und
auszubauen. Wir haben das zunéchst
mit unserer Beteiligung an DHL
begonnen und werden dies mit der
Fusion mit Airborne Express, die
wir vor kurzem angekiindigt haben,
fortsetzen. Beide Vorhaben sind al-
lerdings keineswegs so einfach zu
realisieren, wie man manchmal zu
glauben geneigt ist.
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Seit der Ubernahme des internatio-
nalen Expressdienstleisters DHL durch
Deutsche Post World Net versuchen
unsere groBen Konkurrenten UPS
und FEDEX mit allen rechtlichen
und politischen Mitteln und einem
fantastisch hohen Lobbying-Etat
DHL vom amerikanischen Markt
fernzuhalten.

Dazu muss man wissen, dass UPS
und FEDEX den US-Paketmarkt in
einer Art Duopol mit einem Anteil
von 80 % beherrschen, wihrend
DHL dort einen Marktanteil von
0,9 % hat.

Als rechtlich-politischen Hebel fiir
die Abschottung des US-Marktes
gegen ausldndische Wettbewerber
nutzen unsere Konkurrenten eine
Vorschrift, die besagt, dass Flugge-
sellschaften nur dann als US-Carrier
gelten, wenn mindestens 75 % der
Stimmrechte in der Hand von US-
Biirgern liegen.

Das trifft fiir DHL-Airways in USA
zu, nachdem die Deutsche Post den
Landtransport und die Airline nach
dem Erwerb von DHL in 2 Gesell-
schaften aufgespalten hatte und
wir nur noch mit 25 9% an DHL-
Airways beteiligt sind.

Dies hat auch das Department of
Transportation (DOT) der USA fest-
gestellt und bereits vielfaltige Ein-
gaben von UPS und FEDEX abge-
wiesen.
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Beide Konzerne und protektionisti-
sche Interessengruppen fiihren die
Auseinandersetzung dennoch unver-
dndert im politischen Bereich wei-
ter.

Die Auseinandersetzung eskalierte
nach dem Erwerb des amerikani-
schen Express-Dienstleisters Air-
borne durch DHL, obgleich die zu
Airborne gehorende Airline nicht
mit gekauft wird und zu 100 % bei
den bisherigen Shareholdern von
Airborne verbleibt.

Der republikanische Senator Ste-
vens (Alaska), Vorsitzender des Haus-
haltsausschusses des US-Senats, hat
am 16. April 2003 ein Amendment
zum Kriegsbudget durchgesetzt, nach
dem Fluggesellschaften, die nicht
effektiv von US-Biirgern kontrol-
liert werden, mehr als 50 % der
Umsétze von einem ausldndischen
Unternehmen erzielen oder einem
fremden Staat gehoren, keine Mili-
tdrauftrage aus den jetzt freigege-
benen Haushaltsmitteln erhalten
diirfen. Diese Bestimmung trifft
einzig und allein auf die Firma
DHL-Airways zu, diskriminiert also
auf dem US-Markt in eklatanter
Weise ein einziges Unternehmen.

Man muss dazu wissen, dass so-
wohl das Pentagon als auch das
State Department bedeutende Kun-
den von DHL-Airways sind, weil
DHL Ziele anfliegt, die die Wetthe-
werber gar nicht anbieten (z. B. Af-
ghanistan). Gegen dieses Amend-



ment hatten sich deshalb das WeiBe
Haus, das Pentagon, das Verkehrs-
ministerium und zwei Senatoren
ausgesprochen. Dennoch wurde es
Gesetz. Die wettbewerbsfeindliche
Haltung steht dabei deutlich im
Kontrast zu den freien Betiti-
gungsmoglichkeiten von US-Unter-
nehmen in Deutschland/Europa.

Miissen wir uns damit abfinden,
dass wir auf kaum absehbare Zeit
in den USA mit diesen protektio-
nistischen Konflikten leben miis-
sen? Entscheidend ist fiir uns die
Frage, wie diese Konflikte von den
fiir Wettbewerbsrecht und -politik
verantwortlichen Menschen und Be-
horden beantwortet und geregelt
werden. Denn erst dort beweist sich
doch, wie sehr eine Nation bereit
ist, sich dem freien und fairen Wett-
bewerb zu stellen und ihn tatsich-
lich zuzulassen.

Ein zweites Beispiel soll Ihnen auf-
zeigen, dass es aber auch Regio-
nen gibt, die uns und vielen Unter-
nehmen neue Chancen bieten. Ich
will von den Entwicklungen in
Asien sprechen und insbesondere
auch auf die Situation in China
eingehen.

Asien ist heute einer der Wachs-
tumsmairkte dieser Welt. Die abseh-
baren Zuwachsraten in den asiati-
schen Lindern schlagen die, die wir
in den stark entwickelten Nationen
Europas und Nordamerikas erreichen
werden bei weitem. Global han-

delnde Konzerne investieren heute
in Asien und stellen sich dort fiir
die Zukunft auf. Es wird auch in
Asien darauf ankommen, die Wirt-
schaft tiber den Wettbewerb voran
zu bringen und zu stirken.

Mit dem Beitritt Chinas zur WTO
Ende 2001 hat sich das Land nach
15-jdhrigen Verhandlungen und Zu-
sagen iiber weitreichende Offnung
von Mirkten der internationalen
Wirtschaft und dem globalen Han-
del zugewandt.

In Antizipation des Beitritts er-
reichten die Investitionen ausldndi-
scher Unternehmen bereits 2001
einen Rekord; der positive Trend
setzte sich in 2002 weiter fort. Chi-
nas Staats- und Parteifithrung nutzt
diese Erfolge und spielt in der regi-
onalen Wirtschaftspolitik eine im-
mer aktivere Rolle.

China hat sich mit dem WTO-
Beitritt zu einer weitgehenden au-
Benwirtschaftlichen Liberalisierung
innerhalb von fiinf Jahren ver-
pflichtet. Ein einheitlicher chinesi-
scher Binnenmarkt muss geschaffen,
heute noch vielfach bestehende
Marktzugangsbeschrankungen und
lokale Monopole miissen beseitigt
werden. Das Investitionsklima wird
sich, das hoffen wir alle, mit dem
Beitritt weiter verbessern.

Deutsche Post World Net setzt auf

die weitere Liberalisierung und den
freien Wettbewerb in China und
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Asien. Mit unseren Téchtern DHL
und Danzas sind wir in China be-
reits seit langem aktiv. DHL ist seit
1986 in China titig und dort die
Nr. 1. DHL kann in China in Bezug
auf die Tonnage auf Wachstums-
zahlen von 40 % verweisen, Zahlen
die auch in anderen Lindern Asiens
zu erreichen sind und die zur Zeit
in Bezug auf den Umsatz regelmiBig
zweistellige Zuwachsraten erbringen.

Mit Danzas sind wir seit den friithen
90er Jahren in China préisent und
haben als einziges europdisches
Unternehmen eine nationale und
internationale A-Lizenz des Landes
erhalten. Das heisst, uns werden al-
le Aktivititen in China unter unse-
rem eigenen Namen und dem eige-
nen Management gestattet.

Die weitere Liberalisierung in Chi-
na wird zu einem intensiven Wett-
bewerb um die wirtschaftlich loh-
nenden Mairkte fiihren, die dieses
Land zukiinftig anbieten kann. Wir
setzen auch dabei auf einen freien
und fairen Wettbewerb, der die
besten Konzepte und Ideen belohnt.

Lassen Sie mich zum Ende meiner
Rede noch einmal zusammenfassen.
Und ich will gerne noch einmal das
Motto Threr Konferenz aufnehmen:
~Wettbewerbspolitik am Scheide-
weg?*

Fiir die Unternehmen und Konzerne,

die auf ihren Heimatméirkten, aber
auch international agieren, kommt
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es heute und zukiinftig darauf an,
dass wir mit den besten Ideen, den
besten Konzepten und den besten
Menschen auf ein wettbewerbsrecht-
liches und -politisches Umfeld tref-
fen, das es uns erlaubt, unsere Un-
ternehmen im freien und vor allem
fairen Wettbewerb zu positionieren.
Anders gesagt: Wer handeln will und
kann, muss auch handeln diirfen.

Ich glaube nicht, dass wir mit un-
serer Wettbewerbspolitik am Schei-
dewege sind. Aber die Hausaufga-
ben, die nun zu machen sind, sind
offensichtlich. Sie beginnen immer
vor der eigenen Haustiir, im eige-
nen Land und setzen sich dann bis
auf die multilaterale Ebene fort. Ein
Blick auf die weitere Liberalisierung
der Postmérkte in Europa oder auf
die laufenden GATS-Verhandlungen
iiber den Abbau von Handelshemm-
nissen zeigen, dass es genug zu tun
gibt. Dabei werden natiirlich Sie
gefordert sein, aber auch die Un-
ternehmen, die sich mit Ihren Vor-
stellungen artikulieren miissen und
damit die Politik bei ihrem weite-
ren Vorgehen und Verhandlungen
unterstiitzen.

Ich bedanke mich fiir Thre Auf-
merksamkeit, wiinsche Ihnen fir
die weitere Konferenz anregende
und fruchtbare Diskussionen und
hoffe, dass ich mich mit meinem
Konzern Deutsche Post World Net
zukiinftig mit unseren Konzepten
in freiem und fairen Wettbewerb
bewihren kann.



Dr Klaus Zumwinkel
Chairman of the Board of
Management,

Deutsche Post World Net

Welcome to Bonn. I already had
the pleasure of welcoming some of
you yesterday afternoon in the
Post Tower, the new headquarters
of Deutsche Post World Net. You
have chosen a historic but very
lively venue for the 11th Interna-
tional Conference on Competition.

Bonn, as hardly any other city, has
shaped Germany’s past 50 years.
Today, some years after our gov-
ernment moved to Berlin, Bonn is
treading on new ground: there are
international organisations, glob-
ally active groups such as Deutsche
Post World Net or Deutsche Tele-
kom, or important Federal authori-
ties like your host, the Bundeskar-
tellamt.

Over the past decades Bonn, Ger-
many and the German economy
have benefited from the good and
established friendships with other
countries around the world. And
we Germans, too, have contributed
our share in these partnerships. I
believe that today we must all
work together not only towards
consolidating but also towards fur-
ther developing these partnerships.
The German economy can and will
contribute its share.

Let me first of all briefly explain
where we, Deutsche Post World
Net, come from and how we have
developed over the past 13 years.
After all, the development of our
group is very closely connected
with the issues of privatisation, lib-
eralisation and competition.

When 1 became Chairman of
Deutsche Bundespost Postdienst in
1990, the company, at that time
still a national authority with around
380,000 staff members, generated
revenue of approx. 9 billion euro,
essentially in Germany (over 98%),
and showed a balance sheet deficit
of 720 million euro. The operations
of the German postal services were
highly deficit-ridden and delivered
very poor quality and service. In
October 1990, in the wake of the
reunification of our country we
took over and integrated the ailing
postal service of the German De-
mocratic Republic. At the time this
meant that we had to integrate a
deficit-ridden communist collective
into our West German authority
structure — a merger between two
different corporate cultures.

One can say without exaggerating
that the public postal services at
the time were faced with real chal-
lenges and had a lot of homework
to do. We set ourselves two clear
and ambitious goals for the future:
to offer top quality of international
standard to 82 million people and
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to establish and operate an eco-
nomically sound company.

Now, 13 years later, Deutsche Post
World Net is a globally operating
logistics group with a revenue of
almost 40 billion euro, a profit
from operating activities of over 2
billion euro and approx. 380,000
employees, 150,000 of which work
abroad in all parts of the world. We
are listed on the stock exchange
and are a member of the German
DAX index.

Today Deutsche Post World Net stands
on four strong pillars: the corporate
divisions MAIL, EXPRESS, LOGIS-
TICS and FINANCIAL SERVICES.

The MAIL division processes about
72 million items daily for national
and international shipment. In our
83 modern mail centres 87 per cent
of the letters are processed auto-
matically around the clock, 7 days a
week. Today we operate a high-
performance network which in
Germany alone works for 37 million
households and about 3.5 million
business customers. With this overall
concept we have, of course, not only
improved our productivity but also
the quality of our services. With an
average transit time of 1.06 days
for letters we now clearly occupy a
top position in Europe and interna-
tionally.

In the MAIL division, we focus
strongly on Europe, the further lib-
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eralisation of the European postal
markets and the opportunities
thereby offered to a globally active

group.

In the EXPRESS and LOGISTICS di-
visions we are active in more than
220 countries with approx. 150,000
employees. In January 2003 we
combined both sectors under the
DHL umbrella brand.

In the EXPRESS division we are
establishing a network for 420 mil-
lion people in Europe connecting
the European economy simultane-
ously via a ground network and an
air network - ground based parcels
and air express.

In this area the European market has
the same size and similar require-
ments as the US market in which
large and powerful express compa-
nies such as UPS and FedEx emerged
over the past 20 years. We, Deutsche
Post World Net, are trying to
achieve the same in Europe.

With DHL we are also well-positioned
worldwide, especially in Asia. In
the USA we are currently trying to
establish a position while facing
substantial resistance. Globalisa-
tion is challenging our industry. As
you all know, world trade is grow-
ing faster than the gross world
product and it needs transportation.
Today this requires pan-European
and global transport and distribu-
tion networks.



In the logistics area, which in-
volves transporting and forwarding
large and very large goods - think
about containers for example - we
are the No. 1 in the global air
freight sector and the No. 2 in
global ocean freight.

Our FINANCIAL SERVICES division
is represented by Postbank which
shows total assets of 140 billion
euro. With 10 million customers it
is Germany’s largest retail bank
based on a comprehensive network
of approx. 13,000 postal retail out-
lets throughout Germany. Only in
this way can such an extensive in-
frastructure be maintained at all.
Going far beyond the national
banking business we offer our na-
tional and international customers
full financing services in the area
of logistics and transport.

Let me draw a first conclusion: We
successfully achieved the transfor-
mation from a deficit-ridden na-
tional authority to a profitable global
player, and, most importantly to
me - this was in the interest and to
the advantage of our millions of
national and international customers.

All this was only possible for two
reasons. Firstly because in the early
nineties the Federal Republic of
Germany changed its political frame-
work conditions towards liberalisa-
tion and privatisation; secondly
because my management team and
myself were given every freedom

to employ the world’s best man-
agement methods.

I will now take a look at the politi-
cal framework conditions for the
German and European postal mar-
kets and the debate about their fur-
ther liberalisation.

With the postal reform I in 1990
the Federal Republic of Germany
paved the way for Deutsche Post to
transform itself from a national au-
thority to a private-sector com-
pany. As a first step the three com-
panies Telekom, Postbank and Post
were separated and made to stand
on their own two feet. With the
postal reform II in 1995 the postal
services company was then trans-
formed into a stock corporation,
Deutsche Post AG. In November
2002 this transformation reached
its preliminary peak with Deutsche
Post AG going public and being
floated on the stock market.

The political and economic concept
behind this development is simple:
Competition is the rule, the state-
owned supplier’s monopoly an ex-
ception that needs to be justified.

At the end of the eighties we came
to realise in Germany that certain
sovereign political tasks should be
separated from operational/entrepre-
neurial ones, and that independ-
ence in the economic management
of individual companies should be
strengthened.
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Nevertheless reserved areas were
still being maintained, particularly
for infrastructural reasons. This
also concerned the letter mail ser-
vice of Deutsche Post.

On the one hand the German Postal
Act and the resulting “Postal Uni-
versal Service Ordinance” (PUDLV)
now give us the necessary freedom
for acting as a private-sector com-
pany in Germany. On the other
hand we are subject to existing
regulations and limitations in the
interest of providing basic postal
services to all citizens.

Our experience with these obliga-
tions leads me to the following
conclusions: Universal service and
competition do not exclude one
another. The universal service obli-
gation must, however, be afford-
able for a private-sector company.
Moreover, in comparison and in
competition with other European
postal companies, we have to en-
sure that there are no universal
services going far beyond the scope
of the Postal Services Directive in
individual EU Member States.

The purpose of universal postal
services is to provide basic postal
services to the population.

Today, Deutsche Post World Net,
for example, is obliged to operate
12,000 postal retail outlets in Ger-
many. In contiguous built-up resi-
dential areas we have to install and
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maintain a postbox every 1,000
meters. In addition we have an ob-
ligation to deliver letters weighing
up to 2,000 g and addressed par-
cels weighing up to 20 kg. Delivery
has to be made on six working
days, from Monday to Saturday. A
nationwide uniform tariff is to be
charged for postal services pro-
vided under an exclusive licence.

This means that irrespective of real
production costs and whether a let-
ter is delivered only within Berlin
or from an island in the North Sea
to the Bavarian Alps, Deutsche Post
World Net processes it at the same
price.

We implemented substantial ra-
tionalisation measures in Germany.
Let me give you two examples: 1.
We cut 140,000 jobs, but without a
single lay-off. 2. From 30,000 retail
outlets in the early nineties we are
now down to 12,800. And believe
me, every change to this infrastruc-
ture triggered intensive debate.

In order to finance universal ser-
vices our group was granted an ex-
clusive licence which reserves a
certain service area for us as sole
supplier. This is the political ar-
rangement in Europe and many
other countries. The state demands
certain services (e.g. postal retail
outlets and nationwide uniform
tariff) for which it does not pay di-
rectly but through income achieved
from a defined monopoly.



The exclusive licence in Germany
today mainly covers letters weigh-
ing up to 100 g, from 2006 up to
50 g. The license has been ex-
tended by parliament until the end
of 2007. The extension of this license
is a direct result of the sluggish de-
velopment of liberalisation efforts
at European level in recent years.

In December 1997 the European
Parliament and Council issued the
EU Directive on the liberalisation
of the European postal markets.
The aim of the Directive is the in-
troduction of common provisions
on the development of the postal
sector, improvement of postal ser-
vice quality and a gradual and
controlled opening up of the mar-
kets. One of the crucial points of
the Directive is to guarantee postal
universal services in the long run.

With its decision in late 2001 to
gradually open up European mail
markets to competition in the fol-
lowing years, the EU provided a
new impetus to compete for these
markets. This means that the Euro-
pean Parliament and Council have
to decide by the end of 2007, on
the basis of a proposal to be sub-
mitted by the Commission by the
end of 2006, on further liberalisa-
tion steps which could then come
into effect from 2009.

In the discussion on liberalisation
Deutsche Post World Net has al-
ways advocated a gradual and con-

trolled opening up of markets. We
are convinced that only fair com-
petition can serve the European in-
ternal market, quality of services
and job security. The substantial
opening up of the postal markets
and the setting of a final date for
their complete liberalisation are the
right and reasonable responses to
the requirements of the European
internal market and customers’
needs in Europe. A definite final
date means planning security for
all postal companies.

And this is all the more important as
there is basic agreement in Europe
that state monopolies should be re-
moved. On the other hand further
liberalisation has to take place in
harmony with all Member States in
order to ensure equal opportunities
for all companies in the markets. A
unilateral liberalisation in only a few
countries would be contrary to the
idea of the common European mar-
ket and would render it absurd. This
applies equally to the emerging dis-
cussion in Europe on levying VAT
on postal universal services.

Deutsche Post World Net has inten-
sified its efforts to gain a starting
position for competing in the Euro-
pean mail markets. An example of
this is our recent and promising
involvement in the Dutch and Brit-
ish mail markets.

But, as a globally operating group,
we are of course also active in
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global markets far beyond Europe.
The current GATS negotiations are
thus of particular interest to us.
They aim at removing trade barri-
ers and explicitly include postal
and express services. The 2001
WTO Ministerial Conference held in
Doha (Qatar) set the timetable for
these negotiations which are due to
end in 2005. The EU has just
transmitted its “initial requests” to
the WTO negotiating partners
including, among other points, the
demand to open up the markets for
postal and express services in ac-
cordance with liberalisation in the
EU.

In international markets we are
constantly faced with issues relat-
ing to competition law and policy
which greatly preoccupy and chal-
lenge us in our daily work. I would
like to give you two examples
which illustrate how complex our
topic and your daily work can be
for a group such as ours.

1. The USA is one of the most im-
portant express and logistics mar-
kets worldwide. A globally active
logistics group cannot avoid estab-
lishing and building up its presence
there. We started this process by
our participation in DHL and will
continue this by putting into effect
our merger with Airborne Express
which we have recently announced.
Both projects are by no means as
easy to achieve as one sometimes
tend to believe.
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Since the takeover of the interna-
tional express service provider DHL
by Deutsche Post World Net our
large competitors UPS and FEDEX
have been using every legal and
political means available as well as
a fantastically high lobbying budget
to try and keep DHL away from the
American market.

In this respect it is important to
know that UPS and FEDEX domi-
nate the US parcel market with a
share of 80 per cent whereas DHL
holds a market share of 0.9 per cent.

What our competitors use as a le-
gal and political lever for sealing
off the US market against foreign
competitors is a provision stipulat-
ing that airlines are only consid-
ered as US carriers if at least 75 per
cent of the voting rights are held
by US citizens.

This applies to DHL Airways in the
United States as Deutsche Post split
up ground transport and airline
into two companies after the ac-
quisition of DHL, so that we now
only hold a 25 per cent share in
DHL Airways.

This was also established by the US
Department of Transportation (DOT)
which already turned down a large
number of petitions filed by UPS
and FEDEX.

However, the two companies as
well as protectionist interest groups



still continue to pursue this argu-
ment in the political sector.

The argument escalated after DHL’s
acquisition of the US express ser-
vice provider Airborne, although
the airline belonging to Airborne
was not acquired and remains to be
owned 100 per cent by the previ-
ous Airborne shareholders.

On 16 April 2003 the Republican
Senator Stevens (Alaska), Chairman
of the US Senate’s budget commit-
tee, pushed through an amendment
to the war budget stipulating that
no military orders from the now
released budget funds can be
placed with airlines which are not
actually controlled by US citizens,
achieve more than 50 per cent of
their revenue from a foreign com-
pany or are owned by a foreign
state. This provision applies solely
to DHL-Airways which means that
one single company in the US
market is discriminated against in
a most striking way.

One must know in this context that
both the Pentagon and the State
Department are important DHL-
Airways customers as DHL flies to
destinations its competitors do not
offer at all (e.g. Afghanistan). The
White House, the Pentagon, the
Transport Ministry and two Sena-
tors had therefore voiced their op-
position against the amendment.
Nevertheless it became law. This

anti-competitive attitude is in clear
contrast to the freedom of opera-
tion US companies enjoy in Ger-
many/Europe.

Do we have to put up with the fact
that we will have to live with these
protectionist conflicts in the USA
for a hardly foreseeable period of
time? For our group the decisive
question is how these conflicts are
being addressed and settled by
those persons and authorities re-
sponsible for competition law and
policy. After all this is the point
which proves to what extent a na-
tion is prepared to face free and
fair competition and to actually let
it develop.

One further example will show you
that there are also regions which
offer new chances for us and many
other businesses. I would like to
speak about the developments in
Asia and particularly about the
situation in China.

Today Asia is one of the world’s
growth markets. The foreseeable
growth rates in the Asian countries
by far exceed those we will achieve
in the strongly developed nations
of Europe and North America.
Globally acting groups are invest-
ing in Asia today and are positioning
themselves over there for the future.
What will be important in Asia,
too, is to promote and strengthen
the economy through competition.
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With China’s accession to the WTO
in late 2001 the country has turned
towards international economy and
global trade after 15 years of nego-
tiations and commitments to a far-
reaching liberalisation of markets.

In anticipation of accession, in-
vestments by foreign companies
reached a record level as early as
2001, and this positive trend con-
tinued in 2002. China’s state and
party leaders have taken advantage
of these successful developments
and have been playing an increas-
ingly active role in regional eco-
nomic policy.

With its WTO accession China has
committed itself to a far-reaching
foreign trade liberalisation within
five years. A single Chinese inter-
nal market has to be created and
the many barriers to market entry
as well as local monopolies still in
place today must be removed. We
all hope that the investment cli-
mate will further improve after the
accession.

Deutsche Post World Net counts on
further liberalisation and free com-
petition in China and Asia. With
our subsidiaries DHL and Danzas
we have been active in China for a
long time. DHL has been active in
China since 1986 and is the num-
ber one over there. In terms of
tonnage DHL achieves 40 per cent
growth rates which are also attain-
able in other Asian countries and
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which at present regularly account
for two-digit growth rates in terms
of revenue.

With Danzas we have been repre-
sented in China since the early
1990s and we are the only Euro-
pean company which has been
granted a national and international
A licence in this country. This means
we are permitted to undertake all
activities in China under our own
name and management.

China’s further liberalisation will
lead to intensive competition for
those markets which are economi-
cally worthwhile and which this
country will be able to offer in the
future. In this respect as well we
are counting on free and fair com-
petition which rewards the best
concepts and ideas.

Let me give you a brief summary at
the end of my speech. And I will
gladly come back once again to the
title of your conference: “Competi-
tion Policy at the Crossroads”.

What is important today and in the
future for companies and groups
which are not only active in their
domestic markets, but also at in-
ternational level, is that our best
ideas, concepts and people encoun-
ter a competition law and policy
framework which allows us to po-
sition our companies in an envi-
ronment of free and, above all, fair
competition. In other words: Those



who are both willing and able to
take action must be allowed to do
so.

I do not think that we are standing
at the crossroads with our competi-
tion policy. But it is obvious which
homework we have to do now. This
always starts at one’s own doorstep,
in one’s own country and then con-
tinues up to the multilateral level.
One glance at the further liberalisa-
tion of the European postal mar-
kets or the ongoing GATS negotia-
tions on the elimination of trade
barriers shows that there is enough

work to be done. Of course this proc-
ess will challenge you, but also the
companies which must articulate
their views, thus supporting policy-
makers in their further actions and
negotiations.

I would like to thank you for your
attention and wish you inspiring
and fruitful discussions in the fur-
ther course of your conference. I
hope that my group, Deutsche Post
World Net, and I will be able to
prove ourselves in the future within
a framework of free and fair com-
petition.

77






PODIUMSDISKUSSION |

Unternehmerische Freiheit und Schutz des
Wetthbewerbs
- ein schmaler Grat

PANEL DISCUSSION |

The narrow line between entrepreneurial freedom
and protection of competition
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Bodo H. Hauser
Programm-Geschéftsfiihrer
Fernsehsender PHOENIX

Das Thema lautet: ,Unternehmeri-
sche Freiheit und Schutz des Wett-
bewerbs - ein schmaler Grat*

Ein aktuelles und brisantes Thema,
wie die Diskussionen in den letzten
Monaten gezeigt haben. In Deutsch-
land hat das Bundeskartellamt seit
45 Jahren einen festen Platz als
Hiiter des Wettbewerbs eingenom-
men. Im Bewusstsein der Offent-
lichkeit ist es fest verankert und auch
in vielen anderen Lindern wird das
Wettbewerbsrecht zunehmend als
wichtige ordnungspolitische Stiitze
erkannt. In ungefihr 100 Lindern
gibt es Institutionen, und die Auf-
gabe des Wettbewerbsschutzes er-
freut sich international einer wach-
senden Akzeptanz. Aber es sind
auch kritische Téne zu horen und
zwar aus wissenschaftlichen und
aus Wirtschaftskreisen.

So wird den Wettbewerbsbehorden
mitunter vorgeworfen, der Freiheit
des Wettbewerbs mit den Eingriffen
in die Wirtschaft gelegentlich mehr
zu schaden, als zu nutzen.

Wie das gestellte Thema schon an-
deutet, bewegt sich im Wettbewerbs-
schutz jede Wettbewerbsbehorde auf
einem schmalen Grat. Denn im
Wettbewerb versuchen Unternehmen
stets Vorteile vor ihren Konkurren-

ten zu erlangen. Das ist das Wesen
des Wettbewerbs. Es schliet ein
mogliches Ausscheiden unterlege-
ner Unternehmen ein. Dynamischer
Wettbewerb erzeugt damit auch un-
weigerlich temporare Machtungleich-
gewichte. Wichtig ist dabei aber
auch, der Wettbewerb lebt von der
unternehmerischen Freiheit.

Die Wettbewerbsbehérden stehen
somit vor der Aufgabe, den Wett-
bewerb zu schiitzen, ohne die na-
tirliche Dynamik der Mirkte zu
behindern. Der Wettbewerbsschutz
darf sich eben nicht in einen Schutz
vor dem Wettbewerb verkehren.
GleichermaBen darf staatliche Len-
kung nicht an die Stelle marktwirt-
schaftlicher Koordinierung treten.

Es muss also gegen die Zementie-
rung von lberragender Marktmacht
angegangen werden. Wie weit aber
diirfen Wettbewerbsbehorden im
Einzelfall gehen, ohne dass sich die
angestrebte Wirkung ins Gegenteil
verkehrt und dem Wettbewerb ge-
schadet wird, statt ihm zu niitzen?
Kontroversen zu dieser Frage resul-
tieren zumeist aus einer unterschied-
lichen Beurteilung der Selbsthei-
lungskréfte des Marktes. Dort stellen
sich die Fragen: Hat sich die Dy-
namik der Mérkte z.B. durch die
rasante Entwicklung der Informati-
ons- und Kommunikationstechni-
ken erhoht? Haben die Selbsthei-
lungskrafte des Marktes zugenom-
men? Auch die Globalisierung spielt
in diesem Zusammenhang eine Rolle.
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Ein offener grenziiberschreitender
Handel sorgt fiir mehr Konkurrenz.
So werden die Unternehmen der
Europiischen Union mdéglicherwei-
se nach der Erweiterung stérkere
Konkurrenz von Unternehmen aus
Osteuropa erfahren.

Wettbewerbsbehoérden entscheiden
aufgrund der Prognosen, die sie zu
den Auswirkungen einer potentiel-
len Beschrinkung auf den Wettbe-
werb machen.

In einigen Bereichen koénnen diese
Entscheidungen diskutiert werden.
In Deutschland gehoren dazu die
unter Einstandspreisfille gegen Aldi,
Walmart und Lidl, und die Frage
des Netzzugangs im Energiemarkt,
und die Auflagen zum Zusammen-
schluss RWE/VEW. Ein weiterer
Fall, der im internationalen Kon-
text fiir viele Kontroversen gesorgt
hat, war der schon so oft diskutierte
Fall General Electric/Honeywell.
Daran entziindete sich die Diskus-
sion, ob eine mogliche Biindelung
von Komponenten zu einem Paket-
angebot als wettbewerblicher und
effizienter Vorgang zu bewerten
sei, oder ob es sich schon um eine
Wettbewerbsbeschrinkung zur Ab-
sicherung und Zementierung iiber-
legener Marktmacht handelte?

An dieser Stelle kommt die Rolle

der 6konomischen Analyse ins Spiel.
Dort ist entscheidend, dass die 6ko-
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nomische Analyse stets mit groBer
Sorgfalt auf die tatsdchlichen Ge-
gebenheiten libertragen werden muss,
sonst hilft sie nicht weiter.

Sowohl die 6konomische Wettbe-
werbstheorie als auch die Wettbe-
werbspolitik werden sicher auch in
Zukunft noch weiter daran arbeiten
miissen, konkretere und praktikab-
lere Kriterien fiir die Beurteilung
einiger Wettbewerbsbeschrinkungen
zu liefern. So kann als Ziel des
Wettbewerbsrechts nur der Wett-
bewerbsschutz in Frage kommen.
Andere Ziele, wie z.B. die Férderung
internationaler Konkurrenzfahigkeit
,National Champions“ - fiihren not-
wendigerweise zu Wettbewerbsver-
zerrungen.

Deshalb muss die Wettbewerbsbe-
horde eine kompetente Prifung
durchfiihren und die Entscheidun-
gen missen iberpriifbar sein. Be-
troffene Unternehmen miissen die
Entscheidung der Behoérde angrei-
fen konnen. Dazu miissen sie iiber
die Griinde der Entscheidung aus-
reichend informiert sein. Dabei
sollten sich die Wettbewerbsbehor-
den auf Verbote beschrinken und
nicht positiv gestaltend in die
Wirtschaft eingreifen. Dies setzt
aber im internationalen Bereich eine
Koordination unter den verschie-
denen involvierten Wettbewerbs-
behorden voraus, um unterschiedli-
che Entscheidungen zu vermeiden.



Bodo H. Hauser
Programme Managing Director
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Our topic is: “The narrow line be-
tween entrepreneurial freedom and
protection of competition”

As discussions in the past months
have shown this is a topical and
explosive issue. In Germany the
Bundeskartellamt has firmly occu-
pied its place as the guardian of
competition for 45 years now. It is
thoroughly embedded in the public
consciousness, and in many other
countries competition law is also
increasingly recognised as an im-
portant regulatory pillar. Competi-
tion institutions exist in around
100 countries and the task of pro-
tecting competition is gaining in-
creasing international acceptance.
Nevertheless there are also critical
voices coming from both academic
and business circles.

For example competition authori-
ties are at times accused of causing
more harm than good for the free-
dom of competition through their
intervention into the economy.

As the given topic suggests, each
competition authority balances on
a narrow line in protecting com-
petition. After all, in competition
companies always try to gain ad-
vantage over their competitors.
This is the very nature of competi-

tion. And this includes the poten-
tial exit of inferior companies.
Consequently, dynamic competi-
tion inevitably also causes tempo-
rary imbalances of power. On the
other hand, it is also an essential
feature of competition that it de-
pends on entrepreneurial freedom.

Hence competition authorities are
faced with the task of protecting
competition without impairing the
natural dynamics of the markets.
This means that protection of com-
petition must not turn into protec-
tion from competition. At the same
time state control must not replace
free-market coordination.

Therefore, what must be prevented
is the cementing of paramount mar-
ket power. But how far may com-
petition authorities go in individual
cases without reversing the desired
effect and damaging rather than
benefiting competition? Controver-
sies on this question mostly result
from differing evaluations of the
market’s self-healing powers. In
this connection the following ques-
tions arise: Have market dynamics
increased, for example as a result of
the rapid development of information
and communication technologies?
Have the market’s self-healing pow-
ers increased? Globalisation, too,
plays a role in this connection. Open,
cross-border trade creates more com-
petition. After the enlargement com-
panies within the European Union
will thus possibly face stronger com-
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petition from eastern European com-
panies.

Competition authorities base their
decisions on their prognoses made
on the effects of a potential restraint
of competition.

In some areas such decisions may
be debatable. In Germany these in-
clude the sales below cost price
cases against Aldi, Walmart and
Lidl as well as the issue of network
access in the energy market and
the obligations imposed in the
RWE/VEW merger case. Another
case which resulted in a number of
controversies at the international
level is the much-debated General
Electric/Honeywell case. It sparked
off the discussion as to whether a
possible bundling of components
into a package offer is to be con-
sidered as a competitive and effi-
cient process or whether it rather
constitutes a competition restraint
aimed at securing and cementing
paramount market power.

At this point the role of economic
analysis comes into play. In eco-
nomic analysis it is important that
greatest care must be taken in ap-
plying it to the actual circumstances,
otherwise it will not be very useful.
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In the future both economic com-
petition theory and competition pol-
icy will certainly have to continue
their efforts to provide more con-
crete and practicable criteria for
evaluating certain restraints of com-
petition. Hence the aim of competi-
tion law can only be to protect
competition. Other objectives such
as promoting international com-
petitiveness - national champions -
will necessarily result in distortions
of competition.

The competition authority therefore
has to carry out a competent ex-
amination and its decisions must
be subject to judicial review. The
companies concerned must be able
to challenge the authority’s deci-
sion. In order to do so they have to
be sufficiently informed about the
reasons for the decision. Here the
competition authorities should re-
strict themselves to prohibitions
rather than interventions into the
economy in terms of positively shap-
ing it. At the international level,
however, this presupposes that the
various competition authorities in-
volved coordinate with each other
in order to prevent differing deci-
sions.
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|. Introduction

Good afternoon. It is a true privi-
lege to be invited to participate in
the 11" International Conference
on Competition, which has become
a premier event addressing interna-
tional competition policy. I would
like to thank the President of the
Federal Cartel Office, Dr. Ulf Boge,
for allowing me to speak in place
of Hew Pate today. Hew had very
much been looking forward to be-
ing here. But, the Senate Judiciary
Comm. decided last week to have a
hearing on his nomination this
week. [ welcome the opportunity to
share this program with my good
friend Commissioner Monti, as well
my colleagues from other competi-
tion authorities, including Director
General Lauritzen, who has played
a very constructive role in the In-
ternational Competition Network,
among other joint efforts.

We have heard a thoughtful and
enriching exchange on the topic of
“The Narrow Line Between Entre-
preneurial Freedom and Protection
of Competition.” It is a narrow line
in some respects, and this after-
noon I would like to offer a few
thoughts on how we in the United

States have attempted to walk that
line and to enforce the law against
anticompetitive conduct without
chilling vigorous and aggressive
competitive behavior.

The metes and bounds of US anti-
trust law have been evolving over
110 years. Our understanding of
what types of conduct give rise to
antitrust concerns has changed as
our tools of analysis have matured.
In the US, there has developed a
rough continuum, based in many
ways on our economic learning
over the years, in the type of
analysis that is required to assess
the likely competitive effects of
different categories of conduct.

The analysis of cartels and hard-
core price-fixing falls at one end of
the continuum. In our experience,
such conduct is so clearly devoid
of any efficiency-enhancing poten-
tial that no inquiry is required to
conclude that the conduct in ques-
tion is anticompetitive, and under
our system, such conduct will be
condemned as “per se” illegal.

In the middle of the continuum are
mergers, joint ventures, and similar
forms of competitor collaborations.
The likely competitive effects of
such conduct are not so readily ap-
parent in certain instances. How-
ever, over the years there has de-
veloped a sound, economically-
grounded, and highly principled
framework of intensive review that
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allows courts and enforcers to assess
with some degree of confidence the
likely competitive outcomes of these
competitor collaborations. This is
not to say that merger analysis is
free from controversy - far from it.
But there is a broad core of agree-
ment regarding the proper analyti-
cal tools to apply.

At the other end of the continuum
is single-firm conduct. Here the
most careful analysis is needed. It
is with respect to this type of con-
duct that it may be most difficult
to differentiate between healthy
competition on the merits and harm-
ful exclusionary conduct. It is here
where enforcers and courts run a
significant risk of deterring hard
competition. It is also an area in
which, even if we are able to con-
clude that certain conduct is anti-
competitive, it may be more diffi-
cult to effect workable remedies
that will restore any lost competi-
tion.

With such a full array of conduct
before us, it is of course appropri-
ate to keep a major focus on the
fundamentals - deterring the types
of actions that are most clearly
anticompetitive and harmful to con-
sumers: cartels and price-fixing.
Here, where the conduct is de-
tected, we can act with certainty in
protecting consumers. With respect
to mergers, joint ventures, and
other forms of competitor collabo-
rations, the analysis is more diffi-
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cult. Nevertheless, we have a fair
amount of confidence in the ability
of enforcers and courts to predict
correctly the competitive effects.
With respect to single-firm con-
duct, our Supreme Court instructs
us that we must be more humble
about our ability to assess the
competitive effects of such behav-
ior. We must be mindful that “a
monopolist, no less than any other
competitor, is permitted and indeed
encouraged to compete aggressively
on the merits.” ' It is in this area
that we must tread most carefully,
recognizing that a competitive out-
come is often dictated by the op-
eration of the market. Yet, where
enforcement is warranted, it is no
less important that we act deci-
sively.

Il. Unilateral vs. Concerted
Conduct

US antitrust law has always tended
to treat concerted action more se-
verely than single-firm conduct.
This is because even though con-
certed action can be -efficiency-
enhancing, it also runs the risk of
depriv[ing] the marketplace of the
independent centers of decision-
making that competition assumes

1 Olympia Equip. Leasing Co. v. Western
Union Tel. Co., 797 E.2d 370, 375 (7th
Cir. 1986) (internal quotations omitted).
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and demands.” Courts, by contrast,
have applied Section 2 of our
Sherman Act - the substantive sec-
tion relating to single-firm conduct
- only in narrowly limited circum-
stances and only in carefully
measured ways.

Why is this the case? It is an ap-
preciation for the value of ruthless
competition that has led US courts
to limit the avenues available for
challenges to the conduct of single
firms. Sound antitrust policy is based
on faith in the competitive process,
even when that process is not
pretty. Judge Learned Hand had it
right when he noted nearly 60
years ago that “the successful com-
petitor, having been urged to com-
pete, must not be turned upon
when he wins.”

Again, returning to the spectrum:
Certain forms of collusive conduct
do not generate any efficiencies
and are presumed to harm compe-
tition. Cartels are designed to re-
strict output and raise price above
competitive levels, and shield par-
ticipants from the market forces
that would otherwise lead to inno-
vation and competition on the mer-
its. In the US cartels and price-

2 Cooperweld Corp. v. Independence Tube
Corp., 467 U.S. 752, 769 (1984).

3 United States v. Aluminium Co. of
America, 148 F.2d 416, 430 (2d Cir.
1945).

fixing offenses are treated as crimes
and are punishable as felonies,
with significant jail time for indi-
vidual violators. Since the begin-
ning of FY 1997, the Antitrust Di-
vision has prosecuted international
cartels affecting well over $10 bil-
lion in US commerce. The cartel
activity uncovered in these cases
has cost US businesses and con-
sumers many hundreds of millions
of dollars annually. For example,
our investigation of price-fixing in
the lysine industry found that
prices increased by 70 9% in the
first 6 months of the conspiracy,
and eventually doubled over the
course of the conspiracy.” In taking
action against this type of hard
core cartel behavior, the risk of
punishing firms for engaging in
what is actually competitive be-
havior and of generating “false
positives” is very low.

4 In addition, prices rose by over 30 %
during the duration of a conspiracy af-
fecting the citric acid industry, and by
60 % during the course of a conspiracy
to fix prices in the graphite electrodes
industry. Likewise, a 2002 survey con-
ducted by the Organization for Economic
Cooperation and Development revealed
that the amount of commerce affected
by just 16 large cartel cases reported ex-
ceeded 55 billion dollars world-wide.
The cartel markup in some of these cases
was as much as 50 % or more.
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Other forms of concerted conduct,
such as mergers and joint ventures,
are in many instances likely to be
either procompetitive or competi-
tively benign. For example, at the
Antitrust Division, we clear over 97
percent of mergers within 30 days
of their notification. Of course,
some mergers are likely to create or
increase market power; the Divi-
sion ultimately challenges two-
thirds of those mergers that are not
cleared within the first 30 days and
result in an extensive Second Re-
quest investigation. In comparison
to cartel behavior, the likely com-
petitive effects of mergers and joint
ventures may not be immediately
apparent, but they are ascertain-
able through extensive factual in-
vestigation and economic analysis.

In performing this analysis, we are
guided both by the prevailing case
law and our Horizontal Merger
Guidelines. The Guidelines provide
a clear analytical framework and
eschew drawing general conclusions
based merely on market shares and
other structural factors. They invite
agencies and the courts that some-
times apply them to engage in a
rigorous factual and economic analy-
sis of the transaction. As a result,
although we are constantly seeking
to build upon and improve our un-
derstanding of the likely effects of
mergers and joint ventures, we be-
lieve that such an economic- and
fact-based analytical framework
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helps ensure sound enforcement
decisions.

With respect to Section 2 actions
challenging single-firm conduct,
however, there is a greater risk that
enforcement action may actually
prohibit competitive conduct and
otherwise chill competition on the
merits. The difficulties associated
with distinguishing competitive from
exclusionary conduct, combined with
the fact that the courts of general
jurisdiction and juries that hear and
decide upon these cases often lack
antitrust expertise, create a risk that
misapplication of Section 2 might
deter competitive behavior.

Our Supreme Court has held that it
is not “enough that a single firm
appears to ‘restrain trade’ unrea-
sonably, for even a vigorous com-
petitor may leave that impression...
In part because it is sometimes too
difficult to distinguish robust com-
petition from conduct with long-
run anticompetitive effects, Con-
gress authorized Sherman Act scru-
tiny only when they pose a danger
of monopolization. Judging unilat-
eral conduct in this manner reduces
the risk that the antitrust laws will
dampen the competitive zeal of a
single aggressive entrepreneur.”

5 Copperweld Corp. v. Independence Tube
Corp. 467 U.S. 752, 767-68 (1983).



Applying this standard is not with-
out its difficulties. Jude Frank
Easterbrook recently has put the
matter this way: “Aggressive, com-
petitive conduct by any firm, even
one with market power, is benefi-
cial to consumers. Courts should
prize and encourage it. Aggressive,
exclusionary conduct is deleterious
to consumers, and courts should
condemn it. The big problem lies in
this: competitive and exclusionary
conduct look alike.”

Given the difficulties associated with
distinguishing between competitive
and aggressive conduct, should
courts and enforcement agencies
focus only on cartel and merger
enforcement and look the other
way when it comes to most forms
of single-firm conduct, as Judge
Easterbrook also has suggested?
No, not at all.

Rather, as the Antitrust Division’s
recent efforts in the Microsoft and
American Airlines cases attest, we
believe that courts and enforcers be
vigilant in taking action against
anticompetitive single-firm conduct.
However, we also believe it is im-
portant that the antitrust laws al-
low even dominant firms - many
of whom achieve their success due

6 Frank H. Easterbrook, When Is it Worth-
while to Use Courts to Search for Exclu-
sionary Conduct?, _ Columbia Bus. L.
Rev. 101 (2003) (forthcoming).

to superior production techniques,
innovation, or management capa-
bilities - to compete aggressively.
As such, we have sought to apply
standards of single-firm conduct
that are transparent, objective, and
administrable, so that antitrust laws
do not unduly interfere with the
competition they are meant to pro-
tect.

lll. A few words on the
Standards: Standards
Governing Single-Firm
Conduct

The US Supreme Court has held
that “[i]f a firm has been ‘attempt-
ing to exclude rivals on some basis
other than efficiency,” it is fair to
characterize its behavior as preda-
tory.” Following this line of anti-
trust jurisprudence in determining
whether conduct is predatory, the
Division has found it useful in
many contexts to ask whether the
conduct would make economic sense
for the defendant but for its elimi-
nation or softening of competition.
It is a standard that we have advo-
cated in several recent enforcement
actions, including the Microsoft
and American Airlines cases, and

7 Aspen Skiing Co. v. Aspen Highlands
Skiing Corp., 472 U.S. 585 (1985), citing
Robert Bork, The Antitrust Paradox 138
(1978).
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in a recent Supreme Court brief, in
Verizon v. Trinko. In applying this
standard, we do not mean to sug-
gest that it necessarily encompasses
every single type of conduct that
may violate Section 2 of the Sher-
man Act. The all-purpose, one-
sentence, universal test for Section
2 liability is a “holy grail” that may
never be precisely located. How-
ever, we do believe this test sets
forth an objective, transparent, and
economically-based framework for
assessing single-form conduct, as
well as for firms to abide by. Let
me give you some examples of
how we have applied it.

American Airlines

In the complaint in Mai 1999, the
Division filed a complaint alleging
that American Airlines had vio-
lated Section 2 of the Sherman Act
by engaging in successful preda-
tion that involved adding money-
losing capacity to drive lower-cost
carriers out of four of American’s
Dallas - Forth Worth (“DFW”) Air-
port routes. Where low-cost en-
trants threatened significant expan-
sion of low-cost service, American
flooded the routes with additional
capacity - more flights, bigger
planes, or both. We have claimed
that by providing this additional
capacity, American lost money,
and that it made no business sense
except for the fact that American

90

stood to gain much more in the
long run by forestalling competi-
tion and keeping prices higher once
competition was driven away.

The district court hearing the case
granted the defendant’s motion for
summary judgment, which we have
appealed. In our brief on appeal,
we have argued that the proper in-
quiry in reviewing American’s con-
duct is whether “the increases made
business sense unless they excluded
rivals,” that is, “whether the con-
duct would be profitable, apart from
any exclusionary effects.”

American’s own documents explained
the predation scheme designed to
drive lower-cost carriers out of
business. As we cited in our brief,
an American “DFW Vulnerability”
study concluded that any strategy
to make a lower-cost carrier un-
profitable at DFW “would definitely
be very expensive in terms of Ameri-
can’s short term profitability.” For-
mer CEO Bob Crandall also noted,
“If you're not going to get them
out then [there is] no point to di-
minish profit.”

In offering these examples from
documents, let me be clear in stat-

8 Brief for Appellant, United States of
America v. AMR Corporation, American
Airlines, Inc. and American Eagle Hold-
ing Corporation, No. 01-3202 (10th Cir.
Jan. 11, 2002).



ing that this case is not simply
about the internal rumblings of a
dominant firm seeking to preserve
its market position. The Division’s
economic expert performed an ex-
tensive quantitative analysis that
confirmed that the incremental costs
American incurred as a result of
the challenged capacity additions
substantially exceeded the incre-
mental revenues attributable to
them. Thus, as we alleged in our
appellate brief, American’s conduct
made sense only as what Judge
Bork called “an investment in fu-
ture monopoly profits.”

Microsoft

The Microsoft case' is the most no-
table recent enforcement action the
Division has taken involving sin-
gle-firm conduct, so I would be re-
miss in not offering a few observa-
tions about the case. Certainly,

9 Robert H. Bork, The Antitrust Paradox
145 (1978).

10 See United States v. Microsoft Corp., 231
F. Supp. 2d 144 (D.D.C. 2002) and State
of New York, et al. v. Microsoft Corp.,
231 F. Supp. 2d 203 (D.D.C. 2002) (con-
ditionally approving the settlement); Or-
der, United States v. Microsoft Corp.
(November 12, 2002) (entering the Third
Revised Proposed Final Judgment as the
final judgment); and State of New York,
et al. v. Microsoft Corp., 224 F.Supp. 2d
76 (D.D.C. 2002) (rejecting virtually all
of the additional remedies proposed by
the dissident states).

some - in particular Microsoft’s
competitors - viewed Microsoft’s
dominant position in the market
for Intel-compatible PC operating
systems as a problem whether or
not Microsoft obtained that mo-
nopoly through lawful means, and
believed that antitrust policy should
be a vehicle for restructuring the
operating system market.

The Division consistently has indi-
cated, however as we said in our
appellate brief back in 2001, that
“if Microsoft had confined itself to
improving and promoting its prod-
ucts on their merits, it would have
faced no antitrust liability, what-
ever the effect on its rivals.”"" Fol-
lowing the antitrust jurisprudence
of the Supreme Court, we asserted
that the proper standard of inquiry
in the Microsoft case was whether
the conduct “would not make eco-
nomic sense unless it eliminated or
softened competition and thus
permitted the costs of the conduct
to be recouped through higher
profits resulting from the lack of
competition.””

Applying this standard, we argued
- and the Court of Appeals subse-
quently found - that Microsoft

11 Brief for Appellees, United States of
America and State of New York, et al., v.
Microsoft Corporation, Nos. 00-5212,
00-5213 (D.C. Cir. Feb. 9, 2001).

12 Id.
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took actions to discourage the de-
velopment and deployment of rival
Web browsers and Java technolo-
gies, in an effort to prevent them
from becoming middleware threats
to Microsoft’s operating system mo-
nopoly. Microsoft’s anticompetitive
campaign to exclude rival web
browsers went far beyond offering
its own Internet Explorer browser
to original equipment manufacturers
(“OEMs”) in a bundle with Windows
at no extra charge; it discouraged
and threatened to penalize individ-
ual OEMs that wanted to pre-install
and promote rival browsers.

This actions against OEMs included,
among others, preventing OEMs
from: (1) removing the desktop
icons, folders, or “Start” menu en-
tries of Microsoft’s own Internet
Explorer browser; and (2) using the
Windows Active Desktop to pro-
mote third-party brands. The Divi-
sion argued that these types of re-
strictions “stifled innovation by
OEMs that might have made Win-
dows PC systems easier to use and
more attractive to consumers,” and
“harmed consumers who preferred
a different browser or none at all.”

Conclusion

We think that the standard articu-
lated by the Division in cases such

13 Id.
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as American Airlines and Microsoft
can inject greater transparency and
objectivity in to what is often a
precarious process of distinguish-
ing competitive from exclusionary
conduct. Most recently, in Verizon
v. Trinko, a case involving the scope
of an incumbent telecommunications
firm’s duty to deal with its com-
petitors,” the Division has taken
the position that essential facilities
and monopoly leveraging claims
also must at a minimum include
some showing that the defendant’s
conduct would not make economic
sense unless it tended to reduce or
eliminate competition. These are
two other areas of Section 2 law
where we believe greater clarity is
needed. Ultimately, we believe that
a more objective, economics-based
approach to evaluating conduct
under Section 2 of the Sherman
Act can better ensure that en-
forcement remains correctly fo-
cused on protecting the competi-
tive process.

14 Brief for the United States and Federal
Trade Commission as Amici Curiae, Veri-
zon Communications Inc. v. Law Offices
of Curtis V. Trinko, LLP, No. 02-682
(U.S. Sup. Ct. Dec. 13, 2002).
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Im Vergleich zu anderen Branchen
sind Banken ebenso wie andere Fi-
nanzinstitutionen im Hinblick auf
Wetthewerbsfragen eine eher unauf-
fillige Branche. Dies gilt im Kern
sowohl in Deutschland als auch auf
europdischer Ebene.

Es gibt eine gute Erkldrung, warum
die Bankenbranche wettbewerbs-
rechtlich so wenig auffillig ist:
Von den zwei grundsétzlichen Be-
drohungen des Wettbewerbs - pri-
vate Kollision und staatliche Bei-
hilfen - spielt letztere auBer in
Deutschland nur in Einzelfillen eine
Rolle, ndmlich bei der Bewiltigung
von Schieflagen einzelner Institute.
Der problematischste derartige Fall,
der schlieflich eine Intervention
der EU-Kommission erforderte, war
die Rettungsaktion der franzosi-
schen Regierung fiir den Crédit Ly-
onnais Anfang der 90er Jahre.'

Deutschland ist, wie erwihnt, mit
der jahrelangen Auseinandersetzung
um die Sonderstellung offentlich-
rechtlicher Banken die unrithmliche
Ausnahme eines strukturellen Bei-

1 Ein Fall aus der jiingeren Vergangenheit
war die Risikoabschirmung fiir die Bank-
gesellschaft Berlin durch das Land
Berlin.

hilfeproblems. Nur dank der Be-
harrlichkeit der EU-Kommission
konnten Wettbewerbs- und Kon-
sumenteninteressen hier endlich
mehr Geltung verschafft werden.

Private Kollusion und der Miss-
brauch marktbeherrschender Stel-
lungen hingegen sind im Hinblick
auf den Bankenmarkt, zumal den
deutschen Markt, derzeit kaum re-
levant. Dies spiegelt in erster Linie
die extrem geringe Marktkonzent-
ration des deutschen Bankenmark-
tes wider. Plastischer ausgedriickt,
diese ist so gering, dass selbst bei
einer - vollig fiktiven - Fusion al-
ler privaten Institute nicht GWB-
relevante’ GroBenordnungen erreicht
wiirden: Ein Gebilde bestehend aus
Deutscher, Dresdner, Commerzbank
und HVB hitte - gemessen an der
inldndischen Bilanzsumme - gera-
de einmal einen Marktanteil von
169!

Das Problem der Bankenbranche ist
gegenwartig nicht, den Missbrauch
marktbeherrschender Positionen zu
verhindern. Aus meiner Sicht lautet
die zentrale Herausforderung viel-
mehr: Wie kénnen wir in Europa,
in Deutschland Bedingungen schaf-
fen, die es hiesigen Instituten er-
lauben, zukiinftig im Wettbewerb
mit den US-Finanzinstituten zu be-
stehen, die mit dem Vorteil eines

2 GWB = Gesetz gegen Wetthewerbs-
beschriankungen
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grofen, einheitlichen Heimatmarkts
im Riicken operieren?

Der internationale Wettbewerb im
Bankensektor wird im Kampf um
Marktanteile auf globaler Ebene
entschieden. Die Kunden sind zu-
nehmend selbst global aktiv und
erwarten umfassende Dienstleis-
tungen aus einer Hand. Zudem sind
Skaleneffekte mittlerweile auch im
Bankgewerbe von Bedeutung: GroBe
ist nicht alles, aber sie ist relevant.
Viele, auch deutsche Institute schei-
terten beim Versuch, im internatio-
nalen Wettbewerb FuB zu fassen,
weil sie die kritische GroBe nicht
erreichten. Die US-Institute haben
hingegen dank des einheitlichen,
groBen Heimatmarktes die kritische
Masse, um erfolgreich in andere
Mirkte expandieren zu kdnnen.

Konsolidierung im europidischen
Bankensektor ist also dringend er-
forderlich. Sie vollzieht sich aber
bisher weitgehend innerhalb der
nationalen Grenzen. Fiir diese Ent-
wicklung gibt es eine Reihe berech-
tigter kommerzieller Griinde wie
das tendenziell hohere Potential fiir
Synergieeffekte, beispielsweise durch
die Zusammenlegung sich {iberlap-
pender Zweigstellennetze. Zweifels-
ohne gilt auch, dass die meisten
europdischen Banken zunichst ein-
mal ihre Bilanzen ordnen, ihre Pro-
fitabilitit wiederherstellen miissen,
bevor sie (wieder) an Fusionen und
Ubernahmen denken kénnen. Ich
bin jedoch iberzeugt, dass es im
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europdischen Finanzsektor zu ge-
gebener Zeit eine zweite Konsoli-
dierungswelle geben wird, dann
mit grenziiberschreitenden Fusio-
nen.

Einer grenziibergreifenden Konso-
lidierung stehen aber gegenwdértig
auch einige regulatorische Griinde
im Wege, wie z.B. abweichende
Verbraucherschutzvorschriften, die
ein grenziiberschreitend einheitliches
Produktangebot unméglich machen.
Bedenklicher ist im Kontext der
Wettbewerbsthematik aber ein ganz
anderer Grund, namlich die beun-
ruhigende Tendenz zahlreicher na-
tionaler Beho6rden, statt Wettbe-
werbspolitik Industriepolitik zu be-
treiben. Dabei sollten und sollen
durch die Férderung einer zunéchst
rein nationalen Konsolidierung "na-
tional champions” geschaffen wer-
den, die sich dann auf der Grund-
lage einer starken Position im
jeweiligen Heimatmarkt auch im eu-
ropdischen Wettbewerb durchsetzen
sollen. Diese Strategie ist der falsche
Weg: Sie ist wettbewerbsrechtlich
bedenklich, weil sie in nationalen
Mairkten bedenkliche Konzentratio-
nen schafft bzw. zu schaffen droht,
und sie ist nicht zielfiihrend, weil
die Starke solcher Institute nicht
auf echter Wettbewerbsfahigkeit be-
ruht.

Ziel sind gesunde, profitable Ban-
ken in Europa; Banken, die in ih-
rem Heimatmarkt Europa eine star-
ke Basis haben. Dies heifit allerdings



nicht, européische Banken zu Las-
ten der europdischen Konsumenten
grof} und gesund zu “pippeln”. Die
Wettbewerbshiiter sollen keineswegs
tatenlos oder gar schweigend
zustimmend zusehen, wenn sich im
Zuge der Konsolidierung marktbe-
herrschende Stellungen entwickeln.
Die zu gewinnende Stirke européi-
scher Institute darf nicht auf Markt-
beschrinkungen, sondern muss im
Gegenteil auf genuiner Wettbe-
werbskraft beruhen.

Aus genau diesem Grund brauchen
wir die Vollendung des Finanzbin-
nenmarktes, um diesen Wettbe-
werbsdruck herzustellen. Gesetzgeber
und Wettbewerbsbehérden miissen
sicherstellen, dass sich konsolidie-
rende Mairkte weiter “contestable”
bleiben bzw. dieses werden. Je we-
niger die nationalen Teilmirkte der
EU de facto voneinander getrennt
sind, desto geringer ist die Gefahr
marktbeherrschender Stellungen. An-
ders ausgedriickt: Integrationspoli-
tik ist die beste Wettbewerbspolitik!
Dies 16st auch das latente Wettbe-
werbsproblem in jenen, vor allem
kleineren, EU-Staaten, in denen die
nationale Konsolidierung bereits
weit fortgeschritten ist und kriti-
sche GroBenordnungen erreicht (ins-
besondere Schweden, Niederlande,
Belgien, Finnland)’.

3 Marktanteil der G5: SE = 880b; NL =
829%; BE = 78%, SF = 80%

Welche Linie wéire seitens der
Wettbewerbsbehorden also vor dem
Hintergrund der beschriebenen Wett-
bewerbssituation ~ wiinschenswert?
Ich sehe vier Elemente:

e Erstens: Die Vollendung des
EU-Finanzbinnenmarkts  bleibt
Grundvoraussetzung sowohl fiir
die Wahrung des Wettbewerbs
als auch fiir die Starkung der
europdischen Wetthewerbsfi-
higkeit. Aufgabe der Wettbe-
werbshiiter ist, auf die Beseiti-
gung nationaler staatlicher
Barrieren gegen den Prozess der
technischen Standardisierung zu
dringen, da so Marktzugangs-
barrieren verringert werden.

e Zweitens, die EU Wettbewerbs-
hiiter sollten dann energisch
einschreiten, wenn nationale
Behorden heimische Banken-
mirkte abschotten bzw. Barrie-
ren gegen ausldndische Erwer-
ber errichten. Leider hat die
EU-Kommission bisher nur in
einem Fall - niamlich 1999 be-
ziiglich der Ubernahme der por-
tugiesischen Champalimaud-
Gruppe - gegen protektionisti-
sche MaBnahmen einer natio-
nalen Regierung interveniert.
Mehr solcher Signale wiéren
wiinschenswert!

e Drittens, Banken miissen die
Kosten senken. Ein Instrument
dafiir ist der gemeinsame Be-
trieb von Back-Office Aktivita-
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ten, wie z.B. Zahlungsverkehrs-
und Abwicklungssystemen. Die
Wettbewerbsbehorden  sollten
Kooperationen in solchen wett-
bewerbsfernen Unternehmensbe-
reichen - wie in der Vergan-
genheit - weiter konstruktiv
begleiten.

Viertens, ein ceterum censeo
fiir Deutschland: Die seit Jah-
ren zu Recht beklagte Verzer-
rung des Marktes durch die 6f-
fentlich-rechtlichen  Institute
muss beseitigt werden. Es geht
nicht an, dass ausgerechnet im

groBten europiischen Teilmarkt
iiber ein Drittel des Marktes
nicht fiir eine Konsolidierung
zur Verfiigung steht.

Fazit: Das Problem in der europii-
schen Bankenbranche sind gegen-
wartig nicht etwa wettbewerbswid-
rige Marktstellungen, sondern die
Verbesserung ihrer internationalen
Wettbewerbsfahigkeit. Wir brauchen
aber keine geschiitzten “national
champions”, sondern wettbewerbs-
fahige Institute, die in einem dy-
namischen europidischen Heimat-
markt verankert sind.



Dr Josef Ackermann
Spokesman of the Board and
Chairman of Group Executive
Committee Deutsche Bank AG

In comparison with other industries
the banking sector, and other fi-
nancial institutions as well, are
rather inconspicuous when it
comes to competition issues. This
basically applies both to Germany
and at European level.

There is a good reason why, in terms
of competition law, the banking
sector is such an inconspicuous
one: Looking at the two fundamen-
tal threats to competition, private
collusion and state subsidies, the
latter, except for Germany, only
play a role in individual cases, viz.
in tackling difficulties faced by in-
dividual institutions. The most
problematic case of this kind which
eventually required an intervention
by the European Commission was
the French government’s rescue op-
eration for Crédit Lyonnais in the
early 90s.' Due to the long-lasting
dispute on the special position of
public-sector banks Germany, as I
said, is an inglorious exception in
the shape of a structural subsidy
problem. It was only thanks to the

1 A more recent case were the risk protec-
tion measures undertaken on behalf of
Bankgesellschaft Berlin by the federal
Land of Berlin.

European Commission’s persistence
that the interests of competition
and consumers could finally be en-
forced to a larger degree.

On the other hand, private collu-
sion and abuse of dominant posi-
tions are currently hardly relevant
at all with regard to the banking
market, particularly in the German
market. This is reflected above all
by the extremely low level of mar-
ket concentration in the German
banking market. Concentration is
so low that, to put it more vividly,
even a (totally fictitious) merger of
all private institutions would not
achieve any levels relevant under
the ARC’: In terms of the domestic
balance-sheet total an entity com-
prising Deutsche Bank, Dresdner
Bank, Commerzbank and HVB
would have a market share of just
about 16 per cent!

The problem currently faced by the
banking sector is not the preven-
tion of abuse of dominant posi-
tions. From my point of view the
crucial challenge is rather the fol-
lowing issue: How can we create
conditions in Europe, in Germany,
which will enable our institutions
in the future to hold their own in
competition against US financial
institutions which operate with the

2 ARC = Act against Restraints of Compe-
tition
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backing of a large, uniform domes-
tic market?

International competition in the
banking sector will be decided by
the struggle for market shares at
global level. Customers are increas-
ingly tending towards becoming
globally active themselves and they
expect comprehensive services from
one source. Moreover economies of
scale have meanwhile become im-
portant in the banking sector as
well: Size is not all that matters,
but it is a relevant factor. Many
(also German) institutions have
failed in the attempt to gain a
foothold in international competi-
tion because they did not succeed
in achieving critical size. Thanks to
their large uniform domestic mar-
ket the US institutions, on the other
hand, have the critical size to en-
able them to successfully expand
to other markets.

Consolidation is thus urgently re-
quired in the European banking
sector. So far, however, it has only
taken place within national bounda-
ries. There are a number of well-
justified commercial reasons for
this development such as the po-
tential for synergy effects which
tends to be higher e.g. due to the
merging of overlapping branch net-
works. Undoubtedly it is also true
that most European banks will first
have to put their balance sheets in
order and to restore profitability
before they can (once again) start
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to think about mergers and acqui-
sitions. I am, however, convinced
that in due course there will be a
second wave of consolidations in
the European financial sector
which will then involve cross-
border mergers.

Cross-border consolidation is cur-
rently also hindered by regulatory
measures such as e.g. diverging
consumer protection regulations
which make a cross-border, uniform
product range impossible. However,
what raises more concerns within
the context of competition issues is
a quite different factor, viz. the
alarming tendency of many national
authorities to engage in industrial
policy rather than competition pol-
icy. By promoting an initially
purely national consolidation the
aim of such policies was and still is
to establish “national champions”
which, based on their strong posi-
tion in the domestic markets, are
expected to assert themselves in
European competition as well. This
strategy is the wrong approach:
From the point of view of competi-
tion law it raises concerns because
it will lead or threaten to lead to
problematic concentrations and it
will not achieve its aim as the
strength of such institutes is not
based on genuine competitiveness.

The aim is to have sound, profit-
able banks in Europe; banks which
are firmly based in their domestic
market, Europe. This, however, does



not mean that European banks
should be “fattened up” to become
big and strong to the disadvantage
of the European consumers. Com-
petition watchdogs should by no
means look on passively or even
with tacit consent as dominant po-
sitions emerge in the course of con-
solidation. The strength to be
achieved by European institutions
must not be founded on market re-
strictions but, quite on the contrary,
on genuine competitive strength.

Precisely for this reason we need
the completion of the Single Market
for financial services in order to
produce this competitive pressure.
Legislators and competition authori-
ties must ensure that consolidating
markets remain or become ‘con-
testable’. The less national markets
in the European Union are de facto
separated from one another, the
lesser the threat of dominant posi-
tions. In other words: Integration
policy is the best competition pol-
icy! This will also solve the latent
competition problem in those, mainly
smaller EU Member states in which
there has been considerable progress
in national consolidation and in
which critical dimensions have been
achieved (particularly in Sweden, the
Netherlands, Belgium, Finland).’

3 G5 market share: S = 88 per cent, NL =
82 per cent, B = 78 per cent, FIN = 80
per cent

Against the background of the com-
petition situation described, which
approach would be desirable for
the competition authorities to adopt?
I can envisage four elements:

e Firstly: The completion of the
single European market for fi-
nancial services remains a
fundamental precondition not
only for safeguarding competi-
tion but also for strengthening
European competitiveness. It is
the competition watchdogs’
task to push for the removal of
national barriers to the techni-
cal standardisation process
since this is a way to reduce
barriers to market entry.

e Secondly: the European com-
petition watchdogs should inter-
vene energetically in cases
where national authorities seal
off domestic banking markets
or erect barriers against for-
eign purchasers. Unfortunately
the European Commission has
so far intervened only once
against protectionist measures
taken by a national govern-
ment, viz. in a 1999 case con-
cerning the takeover of the
Portuguese Champalimaud
group. It would be desirable to
see more of such signals.

e Thirdly, banks must reduce
costs. One instrument to
achieve this is the joint opera-
tion of back-office activities
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such as e.g. funds transfer sys-
tems and payment handling
systems. The competition au-
thorities should continue to
constructively monitor coop-
eration in such sectors which
are unrelated to competition,
just as they did in the past.

Fourthly, a ceterum censeo for
Germany: The distortion of the
market by public-sector insti-
tutions, which has rightly been
bemoaned for years, must be
brought to an end. It is an im-
possible situation that, of all

markets, more than one third
of the largest national market
in the EU should not be avail-
able for consolidation.

Conclusion: The most pressing
problem in the European banking
sector is not by any means anti-
competitive market positions, but
how its international competitive-
ness can be improved. We do not
need protected “national champi-
ons”, but competitive institutions
which are rooted in a dynamic
European domestic market.



Prof. Dr. h.c. mult. Roland
Berger

Geschiéftsfiihrer

Roland Berger Strategy Consultants
GmbH

Einleitung

In Zeiten wachsenden Zweifels an
der Wertigkeit marktwirtschaftlicher
Ordnungspolitik mochte ich gerne
eingangs - in abgewandelter Form
- Winston Churchill zitieren mit
dem Satz: "Die Marktwirtschaft ist
das schlechteste Wirtschaftssystem,
allein ich kenne kein besseres!”

In der Tat ist die Marktwirtschaft -
das hat sich auch und gerade nach
dem Fall der Mauer 1989 gezeigt —
das tberlegene Wirtschaftssystem,
denn es ist am besten in der Lage,
Wirtschaftswachstum, Wohlstand
und Beschiftigung zu generieren.

Konstituierendes Element der Markt-
wirtschaft ist natiirlich in erster Li-
nie der Wettbewerb. Er ist es, der
Unternehmer und Unternehmen zu
Hochstleistungen bei Niedrigstpreisen
fiir ihre Kunden antreibt. Wettbe-
werb in unserer Gesellschaftsord-
nung ist also ein unbedingt schiit-
zenswertes Gut.

Natiirlich gibt es Situationen, in
denen Unternehmer versuchen, durch
Preisabsprachen, Kartelle, monopo-
listische Tendenzen und dhnliches
den Leistungswettbewerb auszuschal-

ten oder einzuschrinken. Dies zu
verhindern und den Wettbewerb zu
gewdhrleisten ist deshalb eine ho-
heitliche Aufgabe des Staates. Das
deutsche Gesetz gegen Wetthewerbs-
beschrinkungen, unser Kartellamt,
Wettbewerbskommissar Monti in
Briissel und andere erfiillen also
eine in hohem MaBe gesellschaft-
lich relevante Aufgabe zu unser al-
ler Wohl.

Bei der Erfiillung ihrer Aufgabe
miissen Wettbewerbsschiitzer je-
doch zweierlei beachten, nidmlich

e zum einen den relevanten
Markt fiir die betroffenen Un-
ternehmen

e und zum anderen die Dynamik
von Politik, Wirtschaft, Tech-
nologie und anderen Faktoren,
die den relevanten Markt immer
wieder verdndert.

Wenn unsere Wettbewerbsbehorden
also ihrem Auftrag gerecht werden
wollen, die Leistungsfahigkeit un-
serer Unternehmen zu maximieren
und damit der Mehrung des volks-
wirtschaftlichen Nutzens zu dienen,
miissen sie der Verdnderungsdyna-
mik unserer Wirtschaften und der
unternehmerischen Umfelder stin-
dig Rechnung tragen.

In der Regel ist die wirtschaftliche
Verdnderungsdynamik wesentlich
schneller als die Anpassungsge-
schwindigkeit von Wetthewerbsge-
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setzen und wettbewerbsschiitzen-
den Institutionen in der politischen
Praxis. Das fiihrt zu einem bedeu-
tenden ordnungspolitischen und da-
mit letztlich auch volkswirtschaftli-
chen Problem: Je stirker ndmlich
die Geschwindigkeit der Anpassung
von Wetthewerbsschutzgesetzen und
-mafinahmen und die Geschwindig-
keit der Wirtschaftsdynamik ausein-
ander klaffen, desto weniger kénnen
die Kartellbehérden ihrem Auftrag
gerecht werden: Statt durch mehr
Wettbewerbsschutz die Wohlstands-
mehrung der Gesellschaft und ihrer
Biirger zu beschleunigen, wird die-
se dann ganz erheblich verlang-
samt. Die stindige und zeitnahe
Anpassung des Wetthewerbsschut-
zes an die Verdnderungsdynamik
der Wirtschaft ist deshalb ein Muss.

Lassen Sie mich dazu kurz sieben
Thesen anfiihren, die aktuelle Ver-
dnderungen der Wirtschaft betref-
fen und fiir den Schutz des Wett-
bewerbs relevant erscheinen:

Sieben Thesen zur
wettbewerbsschutzrelevanten
Veranderungsdynamik unserer
Wirtschaft

These 1:

Die Macht der autonomen Preisfest-
setzung durch Unternehmen erodiert
zunehmend. Den Unternehmen féllt
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es immer schwerer, ihre — auch ra-
tionalisierten - Stiickkosten durch
entsprechende Stiickerlose zu decken.

Fiir diese Entwicklung gibt es viele
Griinde. Die wichtigsten davon sind:

1. Die Nachfragemacht nimmt vor
allem in Industrie und Handel
stindig zu. Das ist seit langem
bekannt, bleibt aber in der Wett-
bewerbsrechtsprechung aus mei-
ner Sicht immer noch ungenii-
gend berticksichtigt.

2. Die technologisch und struktu-
rell bedingten Uberkapazititen
wachsen im Verhéltnis zur rele-
vanten Nachfrage und werden
durch die Informationsasym-
metrie von Anbietern und Nach-
fragern sogar noch verstarkt.

3. Die Marktanteile von Angeboten
aus Niedriglohnldndern wachsen
stetig und bringen die bestehen-
den Anbieter in Industrielandern
in Ertragsschwierigkeiten. Denken
Sie nur an die 90 Milliarden
Dollar Exportiiberschuss, die die
Volksrepublik China heute ge-
geniiber den USA erwirtschaftet.
Der dadurch ausgeloste globale
Wandel der Wirtschaftsstruktu-
ren ist natiirlich welt- und
volkswirtschaftlich ~ wiinschens-
wert, aber auch mit erheblichen
Anpassungskosten verbunden.

4. Neue Technologien, insbesondere
Informationstechnologien, fiihren



zu Produktivititsspriingen und
damit bei funktionierendem Wett-
bewerb zu sinkenden Preisen.

All diese Verdnderungen losen de-
flatorische Tendenzen aus und zwin-
gen Unternehmen zu massiven Struk-
turveranderungen - also etwa zu
mehr Konzentration, zu Kapazitits-
stilllegungen, Standortverlagerungen
oder sogar zur Existenzaufgabe.

Wirtschaftliche Strukturveridnderun-
gen stellen einen natiirlichen Trans-
formationsprozess dar, der zwangs-
laufig die Wettbewerbsintensitat
beriihrt und den relevanten Markt
verdndert. Er sollte jedoch hierzu-
lande von den Kartellbehorden
nicht behindert werden.

These 2:

GroBere Markte erfordern groBere
Unternehmen.

Dies gilt fiir die EU - erst recht fiir
die erweiterte — und natiirlich auch
fiir den globalen Markt, wo immer
dieser der relevante Markt ist.

Durch neue Geschéftsmodelle und
Verdanderungen in Nachfrage- und
Angebotsstrukturen verdndern sich
die geografisch relevanten Mirkte
standig. Darauf miissen Unternehmen
reagieren - durch Zukiufe, Desin-
vestitionen, Fusionen und durch
laufende Refokussierung ihres Ge-
schiftsportfolios - immer mit dem

Ziel, ihre Wettbewerbsfihigkeit zu
erhalten oder auszubauen.

Bei diesem notigen Anpassungs-
prozess sollten sie durch die Wett-
bewerbsschiitzer nicht behindert wer-
den. Dies gilt vor allem in der EU,
die pro Branche immer noch bis zu
10 Mal mehr und damit im Durch-
schnitt deutlich kleinere Unter-
nehmen hat als die USA.

Natiirlich bleibt auch in gréBeren
Mirkten die Aufgabe bestehen, den
Wettbewerb zu schiitzen. Aber sie
verlagert sich mehr und mehr von
den nationalen Kartellbehérden auf
die EU-Ebene und von da auf die
globale. Leider erschweren Zustin-
digkeitsstreits vielfach diesen Ver-
lagerungsprozess - zu Lasten der
Unternehmen und der Wirtschaft.

Auch ist die Frage des Wetthe-
werbsschutzes auf globalen Méarkten
nach wie vor sowohl institutionell
als auch gesetzlich unbeantwortet
geblieben. Genug Raum also fiir
eine Diskussion, zu der ich - in ei-
nigen Minuten - mit meiner These
7 beitragen mochte.

These 3:

Technologie- und Innovationswett-
bewerb erfordern ebenfalls neue
GroBenordnungen von Unterneh-
men und eine neue Interpretation
von relevanten Markten und Markt-
anteilen.
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Das klassische Beispiel fiir neue
GroBenordnungen im Innovations-
wettbewerb ist die Pharmaindust-
rie. Wer in dieser Industrie nicht in
der Lage ist, pro neu zu entwi-
ckelndem Wirkstoff 500 Millionen
Dollar in Forschung und Entwick-
lung zu investieren, hat wenig
Aussicht, in der Topliga mitzuspie-
len. Er kann maximal als Nischen-
player iiberleben. Ahnliches gilt fiir
die Mikroelektronik, in zunehmen-
dem MaBe fiir die Softwareindust-
rie und schon lange fiir alte Indust-
rien wie die Automobilindustrie.

AuBerdem haben sich wetthewerbs-
relevante Markte und Marktanteile
durch neue Technologien vielfach
sehr stark relativiert. Auch hier ein
bekanntes Beispiel: Microsoft hat
mit seinem Betriebssystem Windows
einen Anteil am PC-Markt von fast
90 Prozent. In dem MaBe jedoch, in
dem die PC-Technologie durch die
Internet-Technologie und das World
Wide Web sowie die Programmier-
sprache Java abgelost wird, verfallt
der Wert des Marktanteils von Micro-
soft im relativ schrumpfenden PC-
Markt. Es ist also vollig rational
und nicht wettbewerbsbehindernd,
wenn Microsoft versucht, seine tech-
nologische und finanzielle Stirke
sowie seine Kundenbasis dafiir ein-
zusetzen, um in der niachsten Tech-
nologie-Generation ebenfalls eine
Spitzenrolle zu spielen. Je schneller
sich also Technologien in ihrer
Marktbedeutung ablésen und sub-
stituieren, umso weniger kann Wett-
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bewerbsintensitdt an traditionellen
MarktanteilsgroBen, die stabile Méark-
te voraussetzen, gemessen werden.

An dieser Stelle kommen auf die
Wettbewerbsschiitzer vollig neue
Aufgaben zu: Sie miissen ihre Be-
griffe und ihr Handwerkszeug neu
definieren, wenn sie nicht den 6ko-
nomischen und technologischen Fort-
schritt und damit die Wettbewerbs-
fahigkeit von Unternehmen, aber
auch Wachstum und Wohlstand
von Volkswirtschaften behindern
wollen.

These 4

Der Staat als Marktteilnehmer spielt
vor allem in Kontinentaleuropa im-
mer noch eine groBe Rolle,

e sei es als direkter Teilnehmer
am Wirtschaftsgeschehen durch
staatseigene Unternehmen,

e sei es durch Interventionen im
Wettbewerb,

e sei es aber auch durch soge-
nannte Industriepolitik  zur
Rettung sterbender Unterneh-
men und Branchen oder zur
Forderung von Zukunftsin-
dustrien.

Wo immer der Staat ins Wirt-
schaftsgeschehen eingreift, verzerrt
er den Wettbewerb zu Lasten von



privaten oder ihm nicht bevorzug-
ten Anbietern. Dies geschieht u.a.

e  durch Preis-Dumping iiber nicht
wettbewerbskonforme  Kosten-
vorteile staatlicher Anbieter,
die deren natiirlichen Effizienz-
nachteil tiberkompensieren

e durch Monopol- und Teilmo-
nopolgewihrungen in regulier-
ten Mérkten

e durch die Durchsetzung nicht
unternehmerischer oder wirt-
schaftlicher Ziele wie Beschaf-
tigungsgarantien, Einhaltung
von Tarifvertrdgen, aber auch
nicht zuletzt industriepoliti-
scher MaBnahmen

e und durch viele weitere derar-
tige Eingriffe, die uns allen
wohl bekannt sind.

All diese direkten und indirekten
Eingriffe des Staates ins Wirtschafts-
geschehen behindern oder eliminie-
ren den freien Wettbewerb und
sind ordnungspolitisch abzulehnen.
Denn sie prolongieren betriebswirt-
schaftliche Effizienznachteile, erhal-
ten nicht mehr lebensfihige Wirt-
schaftsstrukturen und verursachen
erhebliche volkswirtschaftliche Kos-
ten mit der Folge signifikanter
WohlstandseinbuBen.

Gerade in diesem Zusammenhang
sei das wohltatige Wirken Briissels,
insbesondere von Herrn Monti und

seinen Vorgingern genannt, dem
wir die Deregulierung vieler Markte
und die Privatisierung vieler staats-
eigener Unternehmen und Beteili-
gungen verdanken. Hier sind die
nationalen Kartellbehorden oft {iber-
fordert, weil sie vielleicht doch zu
sehr unter dem FEinfluss nationaler
Regierungen stehen oder von die-
sen wenigstens - wie jlingste Mi-
nistererlaubnisse zeigen - ausgehe-
belt werden konnen.

These 5:

Die Deregulierung von Mirkten und
die Privatisierung von Unterneh-
men schafft neue Herausforderun-
gen fiir die Wettbewerbsschiitzer.

Durch die Deregulierung von Mirk-
ten, wie wir sie in Europa auf den
Finanzmirkten, auf den Transport-
markten, auf den Telekom-Méirkten
und zuletzt auf den Energiemirk-
ten erleben und erlebt haben, ent-
stehen fiir Unternehmen und Wett-
bewerbshiiter gleichermaBen neue
relevante Mairkte, an die sie sich
anpassen miissen.

Unternehmen refokussieren in der
Regel ihr Portfolio auf das neu de-
regulierte Kerngeschift, konsolidie-
ren sich zu neuen wettbewerbsfahi-
gen Unternehmensgréfen und sind
dadurch oftmals in der Lage, er-
folgreich zu internationalisieren. So
werden aus regionalen Méarkten na-
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tionale, europiische oder gar glo-
bale Mérkte.

Wenn sich in dieser Weise die rele-
vanten Mirkte erweitern und ver-
idndern, missen auch die Kartellbe-
horden eine neue Bewertung der
Politik dieser Unternehmen vor-
nehmen.

In jedem Fall aber erfordert die An-
passung an neue deregulierte Mark-
te Zeit, und in dieser Zeit sind die
Unternehmen nicht nur auf ihre ei-
genen Fihigkeiten, sondern auch
auf eine wohlwollende Begleitung
durch die Wettbewerbsschiitzer an-
gewiesen. Zu frithes Eingreifen durch
die Kartellbeh6rden kann hier die
Entwicklung neuer effizienter Un-
ternehmensstrukturen und neuer re-
levanter Mérkte behindern. Manch-
mal kann es also sinnvoll sein, von
relativ raschen wettbewerbspoliti-
schen Eingriffen fiir eine gewisse
Zeit Abstand zu nehmen.

Lassen Sie mich an dieser Stelle
zwei praktische Beispiele bringen:

Erstens, zum relevanten Markt bei
Strom und Telekom: Wer weil3 heu-
te, was der relevante regionale Markt
flir Stromanbieter ist und einmal
sein wird, und wer weif} dies genau
von den Telekom-Mirkten? Sicher
gibt es einen globalen Mobilfunk-
anbieter, ndmlich Vodafone, daneben
aber auch nach wie vor viele Un-
ternehmen, deren Handeln sich auf
nationale bzw. auf einige internati-
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onale Mirkte beschrinkt. In der
klassischen Festnetz-Telekommunika-
tion war man ebenfalls davon aus-
gegangen, dass der relevante Markt
der globale Markt sein wiirde. Der-
zeit sieht es allerdings eher so aus,
also wiirden sich die Anbieter auf
ihre nationalen Mirkte zuriick ori-
entieren und die globalen Kommu-
nikationsbediirfnisse ihrer Kunden
iiber ein Allianzmodell wie bei den
Airlines bedienen. Ich glaube nicht,
dass die Entwicklung dieser Mérkte
heute schon genau vorhersehbar ist
- auch nicht von den Wettbhe-
werbsschiitzern.

Zweitens, zum Problem der natiirli-
chen Monopole: Bei der Regulie-
rung von sogenannten natiirlichen
Monopolen, also etwa den Durch-
leitungsrechten bei Strom und Gas
oder bei der Preisfestsetzung von
privatisierten Exmonopolisten, spie-
len die Wettbewerbshiiter eine wich-
tige Rolle.

Aus meiner Sicht wére es richtig,
nicht fiir jeden Markt eine geson-
derte Regulierungsbehorde zu schaf-
fen - diese ist namlich stets in der
Versuchung, den Incumbant ent-
weder besonders gut oder beson-
ders schlecht zu behandeln -, son-
dern die Regulierungsaufgaben den
bestehenden nationalen und euro-
paischen Wetthewerbsbehdrden zu
libertragen, die auch solche neuen
Maérkte nach gleichen ordnungspo-
litischen Grundsidtzen behandeln
wiirden.



These 6

Innovation und neue Geschéiftsfel-
der verandern die relevanten Mark-
te inhaltlich wie regional.

Beispielsweise im stationdren Ein-
zelhandel gilt nach wie vor voéllig
zurecht: Der lokale Markt ist der
relevante Markt. Aufgrund seiner
geringen Marktanteile hat auch der
Versandhandel diese Interpretation
nicht aufweichen kénnen. Was aber
passiert, wenn der internetbasierte
E-Commerce weiter mit extrem ho-
hen Wachstumsraten zunimmt? Ist
dann der relevante Markt beim sta-
tiondren Einzelhandel, der sich ge-
gen Amazon.com zu behaupten
hat, noch der lokale oder regionale
oder nicht jetzt auch der nationale
oder globale? Und welche Regeln
gelten dann - die deutsche Preis-
bindung der zweiten Hand im
Buchhandel oder europdisches Wett-
bewerbsrecht oder das Wettbewerbs-
recht des amerikanischen Hauptsit-
zes der Gesellschaft?

Auch in solchen Fillen ist fiir ei-
nen adidquaten Wettbewerbsschutz
die Neudefinition von Mirkten not-
wendig. Allerdings ist es wiederum
fiir die Wettbewerbshiiter schwer,
die richtigen Entscheidungen zu
treffen, da die Marktentwicklungen
nicht ohne Weiteres absehbar sind
und zudem viele Rechtskreise be-
rilhrt werden. Das Internet und
neue Kommunikationstechnologien

werden hier noch manches Kopf-
zerbrechen verursachen.

These 7:

In globalen Mérkten sollten global
titige Unternehmen einer globalen
Wettbewerbsaufsicht unterliegen.

Ich denke hierbei allerdings nicht
an eine neue Superbehorde globa-
len AusmaBes, sondern vielmehr an
die verstirkte Kooperation der be-
stehenden Antitrust-Behdrden auf
nationaler oder supranationaler
Ebene - moglicherweise bei An-
gleichung ihrer Rechtssysteme.

In diesem Zusammenhang ist auch
die Hilfe gegeniiber solchen Lin-
dern und Regionen von Bedeutung,
die nicht iiber angemessene Institu-
tionen fiir den Schutz des Wettbe-
werbs verfiigen, also beispielsweise
viele der asiatischen Mirkte. In mei-
nen Augen konnte sich hier ein
groBes Aktionsfeld fiir die Wettbe-
werbsschiitzer, nicht zuletzt fiir den
Prisidenten des Deutschen Kartell-
amts, Herrn Dr. Bége, und seine
Kollegen auftun. Denn es mag Eu-
ropdern wie Amerikanern nicht
gleichgiiltig sein, welches Wettbe-
werbsrecht auf diesen neuen Emer-
ging Markets Anwendung findet, das
deutsche oder das amerikanische.
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Schlussbemerkung:

Soweit sieben Thesen, denen sich
natiirlich noch viele andere Fragen,
die wir heute Nachmittag erortern
werden, hinzufiigen lieBen.

Beenden mochte ich mein State-
ment mit der Bekriftigung meiner
eingangs gemachten Aussage, dass
Wettbewerb der konstituierende Fak-
tor unserer Marktwirtschaft ist. Er
fordert die Leistungsfihigkeit der
einzelnen Unternehmen und unse-
rer Volkswirtschaften zugunsten aller
Marktteilnehmer - und damit letzt-
lich den Wohlstand unserer Biirger.

Richtig verstanden férdert Wettbe-
werb aber auch den wirtschaftlichen
Strukturwandel, und zwar sowohl
einzelwirtschaftlich und national-
6konomisch als auch iiber die nati-
onalen Horizonte hinaus in groBen
Wirtschaftsraumen und auf globa-
ler Ebene.
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Nimmt die Geschwindigkeit des
Strukturwandels immer mehr zu -
und das tut sie -, so ergeben sich
zusitzliche Aufgaben flir unsere
Wettbewerbsschiitzer. Denn der Staat
wird stets versuchen, die kurzfristi-
gen und wihlerrelevanten gesell-
schaftlichen Anpassungskosten und
-lasten dieses Strukturwandels durch
Intervention - d.h. durch Unterbin-
den von Wettbewerb - zu steuern
und niedrig zu halten. Wir alle wis-
sen, dass dies letztlich zu Lasten
des mittel- und ldngerfristigen
wirtschaftlichen Wohlstands der
Welt und ihrer Biirger geht.

Um den neuen Aufgaben des Wett-
bewerbsschutzes gerecht werden zu
konnen, gilt es nicht zuletzt auch,
das Verhiltnis von Kartellbehérden
und Staat neu zu definieren - etwa
durch einen der Europédischen Zent-
ralbank &hnlichen unabhéngigen
Status der Wettbewerbsbehorden ge-
geniiber dem Staat.
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Introduction

At a time when there are growing
doubts about the value of free-
market regulatory policy, let me
start with a paraphrased quote by
Winston Churchill: "The market
economy is the worst economic
system, but I cannot think of a bet-
ter one!” Since 1990, the truth of
this statement has been plain for
all to see.

The prime constituent of the mar-
ket economy is of course competi-
tion. It is competition that drives
entrepreneurs and enterprises to
provide maximum performance at
minimum prices for their custom-
ers. In our social system, competi-
tion is thus a value that is defi-
nitely worth protecting.

There are of course situations where
entrepreneurs try to eliminate or re-
strict productive competition through
price agreements, cartels, monopo-
listic tendencies and the like. Pre-
venting this and ensuring competi-
tion is thus a sovereign task of the
state. This means that Commis-
sioner Monti and President Boge
fulfil a function of immense social
relevance for the benefit of us all.

In fulfilling this role, however, com-
petition watchdogs have to consider
two things:

e firstly, the relevant market for
the companies concerned

e and secondly, the dynamics of
politics, the economy, technol-
ogy and other factors, which
keep changing the relevant
market.

Generally, the dynamics of eco-
nomic change are much faster than
the speed at which competition laws
and institutions protecting competi-
tion in political practice can adapt to
such changes. This leads to a cru-
cial regulatory and therefore, ulti-
mately, economic problem: The
greater the gap between the speed
at which competition laws and
measures can adapt and the speed
of economic dynamics, the less the
competition authorities are in a po-
sition to adequately fulfil their task.
Instead of accelerating the increase
in the prosperity of society and its
citizens through more protection of
competition, it is considerably slowed
down. Consequently, it is essential
that the protection of competition
be continuously and promptly
adapted to the dynamics of eco-
nomic change.

Let me briefly outline seven theses
which deal with current economic
changes and seem relevant to the
protection of competition.
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Seven theses on the dynamics
of economic change

relevant to the protection

of competition

Thesis no. 1:

The power of autonomous price-
setting by companies is increas-
ingly being eroded. It is becoming
increasingly difficult for them to
yield enough earnings per unit to
cover their costs per unit - even if
rationalised.

There are many reasons for this
development. The most important
ones are:

1. Buying power is constantly in-
creasing, particularly in trade and
industry. This has been known
for a long time but in my opin-
ion is still not sufficiently taken
into account in court rulings on
competition matters.

2. Technological factors necessi-
tate ever greater minimum pro-
duction capacities and often re-
sult in excess capacities in
relation to the relevant demand.

3. The market shares of products
from low-wage countries are
growing steadily, thus causing
revenue difficulties to existing
suppliers in industrial countries.
We need only think of the Peo-
ple’s Republic of China’s current
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90 billion dollar export surplus
in relation with the USA. From
a global and national economic
point of view, the global change
of economic structures resulting
from this is of course desirable
but also involves substantial
adaptation costs.

4. New technologies, in particular
information technologies, lead
to upsurges in productivity and
thus, if effective competition is
in place, to decreasing prices.

All of these changes trigger defla-
tionary price tendencies and force
companies to carry out massive
structural changes such as greater
consolidation, capacity shutdowns,
changes of location or even closure
of businesses.

These kinds of economic structural
changes are natural transformation
processes that inevitably affect the
intensity of competition and the re-
levant market. However, this proc-
ess should not be impeded in Ger-
many by the competition authorities.

Thesis no. 2:

Larger markets require larger com-
panies.

This applies to the EU - above all
after the enlargement - and of
course also to the global market
wherever this is the relevant market.



Geographic markets are constantly
changing as a result of new busi-
ness models, technologies and
changes in supply and demand
structures. Companies have to react
to this - by international acquisi-
tions, divestment, mergers and by
constantly refocusing their busi-
ness portfolios - always with a
view to maintaining or extending
their competitiveness.

In this necessary process of adapta-
tion, they should not be hindered
by competition watchdogs. This
applies above all in the EU where
there are still up to 10 times more
companies in each sector than in
the USA and where companies are
thus considerably smaller on aver-
age.

The task of protecting competition
remains of course also in larger
markets. However, it is increasingly
shifting from national competition
authorities to the EU and subse-
quently to the global level. Unfor-
tunately, this shifting process is of-
ten made difficult by disputes over
jurisdiction, at the expense of com-
panies and the economy.

In addition, the issue of the protec-
tion of competition in global mar-
kets is still unresolved, both in le-
gal and institutional terms. So there
is enough room for a discussion to
which I would like to contribute
with my thesis no. 7.

Thesis no. 3:

Competition in the field of technol-
ogy and innovation also requires
companies to take on new dimen-
sions and it calls for a new inter-
pretation of relevant markets and
market shares.

The classic example of new dimen-
sions in innovation competition is
the pharmaceutical industry. Com-
panies that are unable to invest
500 million dollars in research and
development for each new active
substance to be developed have lit-
tle chance of playing in the top
league. Such companies can at most
survive as niche players. This ap-
plies similarly to microelectronics,
increasingly to the software indus-
try and has applied for a long time
to old industries such as the auto-
motive sector.

Moreover, relevant markets and
market shares have in many cases
been put into perspective by new
technologies. Let me give you an-
other prominent example. With its
Windows operating system, Micro-
soft holds a share of nearly 90 per
cent in the PC market. In the PC
market, shrinking in relative terms,
however, the value of Microsoft’s
market share is falling proportion-
ally to the extent that PC technol-
ogy is superseded by Internet tech-
nology, the World Wide Web and
the Java programming language. It
is therefore absolutely rational and

111



not anti-competitive that Microsoft
is trying to employ its technologi-
cal and financial power as well as
its customer base to play a top role
in the next technology generation
as well. This means that the faster
technologies are superseded and re-
placed in terms of market signifi-
cance, the less the intensity of
competition can be measured by
traditional market share sizes which
presuppose stable markets.

In this respect, competition watch-
dogs will be faced with a com-
pletely new challenge: They will
have to redefine their terms and
instruments if they do not want to
impair economic and technologi-
cal progress and thus companies’
competitiveness as well as the
growth and prosperity of national
economies.

Thesis no. 4:

The state as a market participant

still plays an important role, par-

ticularly in continental Europe.

This is true in many ways, be it

e as a direct participant in the
economic  process through

state-owned enterprises,

e through intervention in com-
petition,
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e through so-called industrial
policy to save dying companies
and sectors or promote indus-
tries of the future,

e and many other areas.

Wherever the state intervenes in the
economic process, it distorts com-
petition at the expense of private
suppliers or suppliers it does not
favour. This happens, for example,
by means of

e price-dumping through public
suppliers having cost advan-
tages which are not in line
with the principles of competi-
tion and overcompensate for
their natural efficiency disad-
vantage,

e allowing monopolies and par-
tial monopolies in regulated
markets,

e enforcing non-entrepreneurial
or non-economic goals such as
employment guarantees, obser-
vance of collective wage
agreements and, not least, in-
dustrial policy measures

e and many more similar inter-
ventions which are probably
familiar to all of us.

All of these direct and indirect gov-
ernment interventions in the eco-
nomic process impair or eliminate
free competition and must be re-



jected from a regulatory point of
view. For they prolong efficiency
disadvantages in business man-
agement, maintain economic struc-
tures that are no longer viable and
cause substantial economic costs
resulting in a significant loss of

prosperity.

In this connection, let me particu-
larly mention the beneficial efforts
of Brussels, in particular of Mr Monti
and his predecessors, to whom we
owe the deregulation of many mar-
kets and the privatisation of many
state-owned companies and share-
holdings. In this area, national
competition authorities tend to be
overtaxed, maybe because they are
too much under the influence of
national governments or can at any
rate be outmanoeuvred by them, as
recent ministerial authorisations
have shown.

Thesis no. 5:

The deregulation of markets and the
privatisation of companies is pos-
ing new challenges to competition
watchdogs.

The deregulation of markets is cre-
ating new relevant markets for both
companies and competition watch-
dogs.

As a rule companies refocus their
portfolios on the newly deregulated
core business, consolidate into new,

competitive company sizes and many
of them are thus able to interna-
tionalise successfully. In this way,
regional markets become national,
European or even global markets.

If relevant markets are extending
and changing in this way, competi-
tion authorities too will have to re-
evaluate these companies’ policies.

In any case, adapting to new de-
regulated markets takes time, and
during that time companies not only
have to rely on their own abilities
but also on the benevolence of the
competition watchdogs. Premature
interventions by the competition
authorities can impede the devel-
opment of new and efficient com-
pany structures and new relevant
markets. It can thus sometimes make
sense to refrain from relatively
swift competition policy interven-
tions for a certain period of time.

Let me give you two practical ex-
amples:

Firstly, the relevant market in the
electricity and telecoms sectors: Who
knows today what the relevant re-
gional market for electricity pro-
viders is and will be and what ex-
actly the relevant regional telecoms
markets are and will be? There is
certainly one global mobile phone
provider, Vodafone, but there are
still many other companies whose
activities are limited to national or
some international markets. In the
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field of traditional fixed-network
telecommunications, it was also as-
sumed that the relevant market
would be the global market. At the
moment, however, it rather seems
that providers tend to refocus on
their national markets and satisfy
their customers’ global communica-
tion needs through an alliance model
as practised by airlines. I do not
believe that we are in a position
today to precisely predict the de-
velopment of these markets - and
nor are the competition watchdogs.

Secondly, the problem of natural
monopolies: Competition watchdogs
play an important role in the regu-
lation of so-called natural monopo-
lies, e.g. with regard to transmission
rights in the electricity and gas
sectors or price-setting by priva-
tised ex-monopolists.

In my opinion it would be appro-
priate not to create a separate regu-
lator for each market (because it
would always be tempted to either
particularly favour or disfavour the
incumbent) but to transfer regula-
tory tasks to the existing national
and European competition authori-
ties, which would treat such new
markets under the same regulatory
policy principles.
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Thesis no. 6:

Innovation and new business models
change relevant markets in terms
of both content and regions.

In the stationary retail trade, for
example, the following still applies
and quite rightly so: The relevant
market is the local market. Due to its
low market share, even the mail or-
der trade has not been able to weaken
this interpretation. But what happens
if Internet-based e-commerce con-
tinues to expand at extreme growth
rates? Will the relevant market for
the stationary retail trade, which
has to be able to survive against
Amazon.com, still be the local or
regional market or will it not also
be the national or global market?
And what rules will apply then?
The German resale price mainte-
nance in the book trade or Euro-
pean competition law or the com-
petition law applicable at the
company’s American headquarters?

In such cases it is also necessary to
redefine markets in order to ade-
quately protect competition. For
competition watchdogs, in turn, it
is difficult to make the right deci-
sions since market developments
are difficult to predict and many
jurisdictions are affected. The Inter-
net and new communication tech-
nologies will cause quite a few
headaches in this area.



Thesis no. 7:

In global markets, globally operat-
ing companies should be subject to
global competition control.

However, I am not thinking of a new
global-scale super-authority here,
but rather of intensifying cooperation
between existing antitrust authori-
ties at national or supranational
level, possibly while harmonising
their legal systems.

What is also significant in this
context is to provide assistance to
countries and regions that have no
appropriate institutions for protect-
ing competition, as is the case in
many Asian markets. In my opin-
ion, this could turn out to be a
large area of activity for competi-
tion watchdogs, not least for the
President of the German Bundes-
kartellamt, Dr Bége, and his col-
leagues. For neither Europeans nor
Americans may be indifferent as to
which competition law, the German
or the American one, is applied to
these new emerging markets.

Final remarks

These were my seven theses. Of
course many other questions could
be added, some of which will be dis-
cussed this afternoon.

Let me finish my speech by reaf-
firming the statement I made at the

beginning, that competition is the
constituent factor in our market
economy. It promotes the efficiency
of individual companies and our
national economies for the benefit
of all market participants and thus,
ultimately, the prosperity of our
citizens.

If correctly understood, competition
also promotes economic structural
change, both in terms of individual
economic units and the national
economy as well as beyond the na-
tional horizon in large economic
areas and at the global level.

If the speed of structural change is
ever increasing, which it is, this
poses additional challenges for our
competition watchdogs. For the gov-
ernment will always try to control
and keep down the short-term so-
cial adaptation costs and burdens
of this structural change, relevant
to voters, by means of intervention,
i.e. by preventing competition. We
all know that this will ultimately
be to the detriment of the medium
and long-term economic prosperity
of the world and its citizens.

In order to be able to fulfil the new
tasks in the protection of competi-
tion, it is not least necessary to re-
define the relationship between the
competition authorities and the state,
for example by giving the competi-
tion authorities an independent status
vis-a-vis the state, similar to that
of the European Central Bank.
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If the authors of economic policy
manage to implement the required
changes quickly enough, despite the
narrow line between entrepreneurial
freedom and protection of competi-
tion, Churchill would have no need
to worry that the market economy
was the worst kind of economic
system.
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Das mir gestellte Thema lautet ,,Un-
ternehmerische Freiheit und Schutz
des Wettbewerbs - ein schmaler
Grat®.

Zuniachst zur unternehmerischen
Freiheit:

Ebenso wie das grenzenlose Ge-
brauchmachen von Freiheit durch
eine natiirliche Person zugleich die
Unfreiheit anderer natiirlicher Per-
sonen bedeutet, so fiihrt die schran-
kenlose Wahrnehmung unterneh-
merischer Freiheit zur Unfreiheit
anderer Unternehmen.

Wiirden z.B. zwei im Wettbewerb
stehende Unternehmen eine geo-
graphische Marktaufteilung verein-
baren, so bedeutete dies zwar, dass
sie insoweit von ihrer unternehme-
rischen Freiheit Gebrauch machten.
Folge wire aber zugleich, dass die
Freiheit der Nachfrager in den von
der Marktaufteilung betroffenen
Markten beschriankt wiirde.

Daraus folgt, dass es eine Antino-
mie zwischen vélliger unternehme-
rischer Freiheit und dem Schutz des
Wettbewerbs gibt.

Der Schutz des Wettbewerbs erfor-
dert eine Beschrankung unterneh-
merischer Freiheit.

Fraglich ist allerdings, wie weit die-
se Beschrinkung gehen muss, um
die Ziele der sozialen Marktwirt-
schaft zu erreichen.

Konkret stellt sich z.B. die Frage,
inwieweit und unter welchen Um-
standen horizontale oder vertikale
Wettbewerbsbeschrankungen im In-
teresse eines funktionierenden Wett-
bewerbs zu verbieten sind.

Bekanntlich sieht das Eckpunkte-
papier des BMWA zur 7. GWB-
Novelle vor, dass das deutsche Kar-
tellrecht dem européischen Kartell-
recht angepasst wird, d.h. die bis-
herige grundsitzlich unterschiedliche
Behandlung von horizontalen und
vertikalen wettbewerbsbeschrianken-
den Vereinbarungen wird aufgege-
ben. Wenn die Inhalte des Eckpunk-
tepapiers realisiert werden, wird es
kiinftig Sache der Unternehmen
- und nicht wie bisher der Kartell-
behorden - sein, zu priifen, ob die
Voraussetzungen fiir eine gesetzli-
che Freistellung horizontaler oder
vertikaler wettbewerbsbeschrinken-
der Vereinbarungen vorliegen. Da-
mit wird sicherlich zu Gunsten der
Unternehmen ein hoéheres MaB an
Flexibilitdit bei der Handhabung
solcher Vereinbarungen erreicht, dies
wird aber mit einem erheblichen
Verlust an Rechtssicherheit erkauft.

Ich moéchte nun an wenigen kon-
kreten Beispielen verdeutlichen, dass
es spiegelbildlich zur Begrenzung
unternehmerischer Freiheit auch eine
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Begrenzung der Begrenzung geben
muss. In diesem Zusammenhang
mochte ich Art. 3 lit. g) des EG-
Vertrages zitieren. Diese Bestim-
mung lautet:

,Die Tatigkeit der Gemeinschaft im
Sinne des Art. 2 umfasst nach MaB-
gabe dieses Vertrags und der darin
vorgesehenen Zeitfolge: ein System,
das den Wettbewerb innerhalb des
Binnenmarktes vor Verfalschungen
schiitzt.”

Trotz dieser Kernvorschrift des EG-
Vertrages treffen Unternehmen auf
gesetzliche oder kartellbehordliche
Grenzen, die zu fehlender Chancen-
gleichheit - man konnte auch sagen
zu einer Wettbewerbsverfilschung
- innerhalb des Binnenmarktes fiih-
ren. Dazu einige Beispiele:

Die vertikale Integration der Gas-
wirtschaften ist in den anderen EU-
Mitgliedsstaaten wesentlich stirker
ausgepragt als in Deutschland. Dabei
muB man nicht einmal unbedingt
zu unserem Nachbarn Frankreich
schauen. Dies liegt nicht zuletzt dar-
an, dass wir in Deutschland unge-
fahr 700 Stadtwerke haben, die Erd-
gas vermarkten. Diese Stadtwerke
sind noch in hohem MaBe in kom-
munaler Hand. Die Finanzmisere,
aber auch die Sorge, den zuneh-
menden Wettbewerb nicht richtig
managen zu konnen, veranlasst ei-
ne Vielzahl von Stidten, ihre Betei-
ligung an den Stadtwerken ganz
oder teilweise aufzugeben.
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In den vergangenen 10 Jahren hat
das Bundeskartellamt bei Ferngas-
unternehmen, die solche Stadtwerke
beliefern, eine Beteiligung in Hohe
von 20 % ohne Priasenzrechte und
Sperrechte als fusionskontrollfrei ak-
zeptiert. Man mag nun dariiber
streiten, ob die Entwicklung des
brancheninternen Wettbewerbs in
der Gaswirtschaft in den letzten
Jahren schnell und umfangreich
genug erfolgt ist. Es gibt aber kei-
nen Zweifel, dass hier erhebliche
Fortschritte erzielt worden sind. Ex-
akt kontrir dazu verschéirft aber das
Bundeskartellamt ohne Anderung
irgendeiner gesetzlichen Bestimmung
die Hiirden fiir die Beteiligung von
Vorlieferanten an Stadtwerken und
schafft noch eine zusitzliche Unsi-
cherheit dadurch, dass es seine neuen
Kriterien nicht einmal ausreichend
prézisiert.

Grenzen dieser Art bestehen fiir aus-
landische Energieversorgungsunter-
nehmen nicht, weil eben das Bun-
deskartellamt eine viel zu enge
regionale oder zumindest nationale
rdumliche Marktabgrenzung vor-
nimmt. Eine Ruhrgas darf sich des-
wegen an einem deutschen Stadt-
werk nicht substanziell beteiligen,
weil Ruhrgas z.B. derzeit Vorliefe-
rant dieses Stadtwerks ist. Eine Gaz
de France, von einem geschiitzten
Heimatmarkt aus operieriend, kann
demgegeniiber das ganze Stadtwerk
iibernehmen. Dieser unerfreuliche
Zustand wird dadurch gesteigert,
dass GdF spiter auch die Beliefe-



rung iibernehmen kann. Dies ist
auch faktisch méglich, denn Ruhr-
gas ist zur Durchleitung dieser
Mengen verpflichtet und augen-
scheinlich auch vor dem Hinter-
grund der Versorgungsvorgeschichte
physisch in der Lage.

Zu alle dem kommt hinzu, dass
deutsche Unternehmen &hnliche un-
gehinderte Betitigungsmoglichkeiten
im Ausland, z.B. in Frankreich,
nicht haben. In Frankreich verfiigt
Gaz de France diiber ein quasi-
Monopol mit beinahe totaler verti-
kaler Integration. Ferner gibt es dort
nur wenige Stadtwerke, so dass -
aus der Sicht einer Ferngasgesell-
schaft - eine indirekte Belieferung
des HuK-Sektors, wie sie in Deutsch-
land durch Belieferung von Stadt-
werken moglich ist, dort faktisch
nicht realisierbar ist, zumindest
nicht vor einem legal unbundling
der Distribution, die frithestens
2007 kommen wird.

In anderen EU-Mitgliedstaaten ist
die vertikale Integration der groBen
Gasversorgungsunternehmen eben-
falls ausgeprigter als in Deutsch-
land. Und dies sage ich nach dem
E.ON-Ruhrgas-Zusammenschluss.

In der Bilanz werden die Stadte in
eine ordnungspolitische Sackgasse
getrieben, d.h. sie konnen ihre
Stadtwerksbeteiligung praktisch nicht
verkaufen oder miissen ins Ausland
verkaufen. Den Ferngasgesellschaf-
ten werden die Daumenschrauben

fester angezogen trotz jetzt verbes-
serter Wettbewerbsbedingungen. Und
im internationalen Wettbewerbs-
umfeld sind sie gerade durch die
sehr restriktive Haltung des Bun-
deskartellamtes wesentlich schlech-
ter gestellt als ihre ausldndischen
Wettbewerber.

Meine Damen und Herren, vermut-
lich erwarten Sie von mir an dieser
Stelle einige Sitze zur Ubernahme
der Ruhrgas AG durch die E.ON AG,
die ein Akt unternehmerischer Frei-
heit war, der auf kartellbehordlichen
Widerstand stieB. Ein wichtiges Ziel
der Fusion war die Verminderung
von Wettbewerbsnachteilen der
Ruhrgas AG gegeniiber auslindi-
schen Unternehmen auf den inter-
nationalen Gasbeschaffungsmérk-
ten, aber auch auf dem deutschen
Gasabsatzmarkt, auf dem auslandi-
sche Anbieter heute mit zum Teil
iiberlegener Finanzkraft, geschiitz-
ten Heimatmirkten und einem ho-
hen MaB an vertikaler Integration
auftreten und kiinftig noch ver-
starkter auftreten werden.

Wenn der Wettbewerb geschiitzt
werden soll, ist es wichtig, bei der
Bewertung eines Beteiligungsvor-
habens nicht nur einen Teilaspekt -
z.B. die absatzfordernde Wirkung
einer teilweisen vertikalen Integra-
tion - im Auge zu haben, sondern
die langfristig zu erwartende Ent-
wicklung des Wettbewerbs auf al-
len betroffenen Mirkten zu be-
trachten. Es kann sein, dass die
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langfristige Erhaltung des Wettbe-
werbs auch einmal begrenzte wett-
bewerbliche Opfer fordert.

Meine Damen und Herren, lassen
Sie mich zum Schluss zur Frage des
Verhiltnisses zwischen unterneh-
merischer Freiheit einerseits und
Schutz des Wettbewerbs anderer-
seits noch kurz einen Aspekt an-
sprechen, in dem es vermutlich kei-
nen Dissens zwischen uns und dem
Bundeskartellamt gibt. Faktum ist,
dass die Bundesregierung in Briis-
sel nicht hat vermeiden koOnnen,
dass auch Deutschland eine Behor-
de einsetzen will, die die Netzzu-
gangsbedingungen bestimmt.

Damit werden zukiinftig Verbande-
vereinbarungen, die sich bisher in
der Praxis durchaus bewihrt ha-
ben, zumindest relativiert. Hinzu
kommt, dass auch andere Interes-
senvertretungen an den Verhand-
lungen zur Verbidndevereinbarung
beteiligt werden wollen, was diese
ohnehin sehr schweren Verhand-
lungen nicht gerade leichter ma-
chen wiirde. Und schlieBlich gibt es
auch Interessenvertreter, die mei-
nen, dass es sich bei Verbinde-
vereinbarungen um Kartelle han-
delt, die unzuléssig seien.

Die Frage, vor der wir stehen, ist,
ob zukiinftig jeder einzelne Ver-
band und zusitzlich auch noch die
grofen Unternehmen individuelle
Lobbyarbeit bei der Behorde leis-
ten, die fiir die Genehmigung von
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Netzzugangsbedingungen zustindig
wird, was zu riesigen Anhdrungen
und moglicherweise auch zu man-
cher Fehlentscheidung fiihren wird.
Oder ob wir es weiterhin schaffen,
unter den Marktbeteiligten, ndam-
lich der erdgasverbrauchenden In-
dustrie und der Gaswirtschaft, Lo-
sungen fiir die anstehenden Fragen
zumindest in einem solchen Um-
fang vorzubereiten, dass sie an-
schlieBend von der Behorde als
verbindlich genehmigt werden kon-
nen.

Ich bin unverdndert zutiefst iiber-
zeugt, dass es ordnungspolitisch und
gerade auch vor dem Hintergrund
der deutschen pluralistischen Ver-
héltnisse richtig ist, den Weg der
Verbdndevereinbarungen soweit wie
moglich weiterzugehen. Ich habe
allerdings den Eindruck, dass wir
deshalb in einer auBerordentlich
schwierigen, wenn nicht unldsba-
ren Situation sind, weil von der
Gaswirtschaft verlangt wird, was sie,
zumindest vor dem Hintergrund
der deutschen Verhiltnisse, nicht
liefern kann.

Lassen Sie mich als Beispiel die Si-
tuation der deutschen Ferngaswirt-
schaft erwdhnen. Wir haben nun
einmal in Deutschland den Vorzug,
eine Reihe von Ferngasgesellschaf-
ten zu haben, wihrend es in den
meisten groBen europdischen Gas-
wirtschaften nur eine einzige Fern-
gasgesellschaft gibt. Dies fiihrt in
Deutschland dazu, dass wir einen



effektiven Transportwettbewerb ha-
ben. Vor diesem Hintergrund miis-
sen die einzelnen Ferngasunterneh-
men in der Lage sein, in diesem
Wettbewerb ihre Transportkonditi-
onen in Struktur und Hoéhe so zu
gestalten, dass sie sich in diesem
Wettbewerb bestméglich bewéhren.

Dass die Ferngasunternehmen kei-
ne iiberhohten Tarife fordern, wird
in Deutschland mithin dadurch ge-
wihrleistet, dass es Wettbewerb auf
der Ferngasstufe gibt und tiberdies
der freie Leitungsbau in der Gas-
wirtschaft funktioniert. SchlieBlich
hat sich die deutsche Ferngaswirt-
schaft bereit erklirt, sich einem in-
ternationalen Bench-Marking zu
stellen. Es wire also aberwitzig,
wenn on top noch eine weitere Be-
grenzung eingefiihrt wiirde, die
kostenorientiert ist. Bekanntlich I&sst
sich nichts leichter produzieren als
Kosten. Effizienzanreize werden aber
nicht wirklich durch eine Kosten-
kontrolle, sondern durch eine wett-
bewerbliche Kontrolle geschaffen.
Mehr als wettbewerbsfihige Preise

kénnen in einem marktwirtschaftli-
chen System sinnvollerweise nicht
verlangt werden.

Erkannt worden ist inzwischen, so
hoffe ich, dass eine anfingliche
Regulierung das Risiko einer sich
perpetuierenden Fortentwicklung be-
inhaltet, wozu auf europdischer
Ebene bereits die notwendigen Gre-
mien geschaffen werden. Auf der
anderen Seite wird aber auch
zunehmend deutlich, dass, wie
leicht- oder schwergewichtig die
Regulierung auch enden mag, die
Investitionsbereitschaft und Funkti-
onsfahigkeit der Gaswirtschaft obers-
tes Ziel bleiben muB. Insofern lauft
auch manche Diskussion tiber Kal-
kulationsgrundsitze fiir Tarife an
den eigentlich notwendigen kapi-
talmarktorientierten Kriterien vorbei.

Damit genug zur Einstimmung zu
den wettbewerbsrechtlichen Prob-
lemen der Gaswirtschaft, die im tub-
rigen, zwar nicht 1:1, aber doch in
hohem MaBe, fiir die Stromwirt-
schaft gelten.
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Dr.-Ing. Burckhard Bergmann
Chairman of the Executive Board
Ruhrgas Aktiengesellschaft

The theme I have been asked to
speak on is “The narrow line be-
tween entrepreneurial freedom and
protection of competition”.

Firstly, entrepreneurial freedom:

In the same way that the unre-
stricted use of freedom by one
natural person means the lack of
freedom of others, the unrestricted
exercise of entrepreneurial freedom
results in the lack of freedom of
other companies.

For example, if two companies
competing with another were to
agree to divide up a market geo-
graphically, this would mean that
they would be making use of their
entrepreneurial freedom.

At the same time, however, this
would result in a restriction of the
freedom of the demand side in the
markets affected by such a divi-
sion.

It follows on from this that there is
an antinomy between absolute en-
trepreneurial freedom and the pro-
tection of competition.

The protection of competition re-

quires a limitation of entrepreneu-
rial freedom.
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The extent to which this should be
limited to achieve the objectives of
a social market economy, however,
is questionable.

One question which specifically
needs to be asked, for example, is
to what extent and under what cir-
cumstances should horizontal or
vertical restraints of competition be
prohibited in the interest of effec-
tive competition.

As is generally known, the Federal
Ministry of Economics and La-
bour’s key elements paper on the
7" Amendment of the ARC calls for
an adaptation of German competi-
tion law to European competition
law, i.e. an abandonment of the
different treatment of horizontal
and vertical anti-competitive agree-
ments. Should the content of this
key elements paper be realized, it
will in future be the responsibility
of companies (and not as previ-
ously the competition authorities)
to examine whether the conditions
for a legal exemption of horizontal
or vertical anti-competitive agree-
ments are fulfilled. This would cer-
tainly provide companies with a
greater amount of flexibility to
deal with such agreements but
would also involve a significant
loss in legal certainty.

I would now like to illustrate in a
few concrete examples that in the
same way that entrepreneurial free-
dom is restricted, the restriction it-



self should be limited. In this con-
nection I would like to quote Art. 3
lit. g) of the EC Treaty. This provi-
sion states:

“For the purposes set out in Art. 2,
the activities of the Community
shall include, as provided in this
Treaty and in accordance with the
timetable set out therein: a system
which ensures that competition in
the international market is not dis-
torted.”

In spite of this key provision in the
Treaty companies come up against
legal restrictions or restrictions set
by competition authorities which
lead to unequal opportunities - one
could go so far as to say to distor-
tion of competition - within the
internal market. Let me give a few
examples:

Vertical integration in the gas in-
dustry is substantially more pro-
nounced in other EU member states
than in Germany. One does not
necessarily have to look to our
neighbour France for evidence of
this. This is not least due to the fact
that in Germany we have around
700 municipal utilities marketing
natural gas. These municipal utili-
ties are still to a greater degree in
local authority control. The miser-
able financial situation and also
the fear that they cannot properly
manage the increasing competition
are causing a multitude of munici-
palities to partly or wholly give up

their participation
utilities.

in municipal

In the past 10 years the Bundeskar-
tellamt has accepted a participation
of up to 20 per cent in the case of
gas transmission companies sup-
plying such municipal utilities with-
out presence and blocking rights as
not subject to merger control. One
could argue whether sector-specific
competition in the gas sector has
developed quickly enough and to
an adequate degree over the last
few years. However, there is no
doubt that considerable progress
has been achieved. In exact contrast
to this, however, the Bundeskar-
tellamt is increasing obstacles for
the participation of suppliers in
municipal utilities without there be-
ing any change to existing legal
provisions, and it is creating even
more uncertainty by not even stat-
ing precisely its new criteria.

Restrictions such as these do not ex-
ist for foreign energy providers be-
cause the Bundeskartellamt’s ap-
proach to define regional or national
geographic markets is far too nar-
row. A company such as Ruhrgas
cannot for this reason hold a sub-
stantial stake in a German munici-
pal utility because, for example, it
is currently a supplier for this pub-
lic utility. Gaz de France, operating
from a protected domestic market,
can, on the other hand, take over
the whole municipal utility. This
unfortunate situation is accentuated
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by the fact that GdF can also take
over the supply at a later stage.
This is also practically possible be-
cause Ruhrgas is obliged to trans-
mit these quantities and evidently
from the supply background is also
physically in a position to do so.

Added to this is the fact that Ger-
man companies do not have similar
unhindered possibilities of opera-
tion abroad, e.g. in France. In France
Gaz de France has a quasi-monopoly
position with almost total vertical
integration. Moreover, there are
less municipal utilities in France
with the result that, from the per-
spective of a gas transmission com-
pany, the indirect supply of the
residential and commercial sector,
as is possible in Germany through
the supply of municipal utilities, is
practically not possible, at least not
before a legal unbundling of distri-
bution, which will only come about
in 2007.

In other EU member states the ver-
tical integration of major gas pro-
viders is also more pronounced than
in Germany. And I say this even
after the E.ON-Ruhrgas merger.

As a result of this municipalities
are being forced into a regulatory
policy dead end, i.e. they practically
cannot sell their stakes in municipal
utilities or must sell them abroad.
The thumbscrews on gas transmis-
sion companies are being tightened
in spite of an improvement in con-
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ditions of competition. And due pri-
marily to the very restrictive stand
taken by the Bundeskartellamt they
find themselves in a considerably
worse position in the international
competition environment than their
foreign competitors.

Ladies and Gentlemen, you proba-
bly expect me to say a few words
at this point on Ruhrgas AG’s take-
over by E.ON AG, which was an act
of entrepreneurial freedom which
came up against resistance by a
competition authority. One impor-
tant aim of the merger was to reduce
Ruhrgas AG’s competitive disadvan-
tages vis a vis foreign companies in
the international gas supply mar-
kets and even in the German gas
sales market, where foreign provid-
ers with in some cases superior fi-
nancial power, protected domestic
markets and a high degree of verti-
cal integration are already active
and will become increasingly so in
future.

If competition is to be protected it
is important in evaluating a planned
acquisition not only to focus on
one single aspect, e.g. the effect of
a partial vertical integration in terms
of increasing sales but to consider
how competition in all the markets
concerned is expected to develop
in the long-term. It might be that
to maintain competition in the long
term small sacrifices in competition
are required.



Ladies and Gentlemen, let me sum
up on the relation between entre-
preneurial freedom on the one hand
and the protection of competition
on the other by mentioning one
aspect, in which there seems to be
no difference of opinion between
us and the Bundeskartellamt. The
fact is that in Brussels the German
Government was not able to pre-
vent plans to set up an authority in
Germany, too, to determine net-
work access conditions.

This will in future at least relativise
Associations’ Agreements, which up
to now have proved successful in
practice. Added to this is the fact
that other interest groups wish to
be involved in negotiations on the
Associations’ Agreement, which is
not exactly likely to make what are
already very difficult negotiations
any easier. And finally there are
also interest groups which think
that Associations’ Agreements are
cartels which are illegal.

The question we are faced with is
whether in future each individual
association and even the major
companies will lobby the authority
which will be responsible for ap-
proving network access conditions,
which will lead to massive hearings
and possibly even to the one or
other wrong decision. Or whether
we will still manage to work out
solutions to the outstanding ques-
tions among the market partici-
pants, i.e. the gas-consuming in-

dustry and the gas industry, at
least to such a degree as they can
then be approved as binding by the
authority.

I remain firmly convinced that from
a regulatory policy viewpoint and
particularly in the light of the plu-
ralistic circumstances in Germany
it is right to continue as far as pos-
sible along the Associations’ Agree-
ments path. However, I also have
the impression that we are in such
an extremely difficult, if not in-
soluble situation because the gas in-
dustry is being asked to deliver
something it cannot, at least under
the conditions existing in Germany.

Let me give you the situation in the
German gas transmission sector as
one example. Here in Germany we
have the advantage of having a
number of gas transmission com-
panies, whereas in most large Euro-
pean gas industries there is only
one gas transmission company. As
a result we have effective competi-
tion in the transport sector. In the
light of this, the individual gas
transmission companies must be in a
position to set their transport con-
ditions both in terms of structure
and cost levels in such a way as to
prove themselves as successful as
possible within this competition.

The fact that there is competition
in the gas transmission sector in
Germany and moreover that the
free construction of pipelines in the
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gas industry functions well helps to
ensure that the gas transmission
companies do not charge excessive
transportation fees. Finally, the Ger-
man gas transmission sector has
stated its willingness to subject it-
self to international bench-marking,.
Therefore to introduce another, cost-
oriented restriction on top would be
ludicrous. (It is a well known fact
that nothing is easier to produce
than costs). Efficiency incentives
are not really created by cost con-
trol but rather by competition con-
trol. Nothing more than competi-
tive prices can be sensibly expected
from a market economy system.

It has meanwhile been realized, I

hope, that regulation in its initial
stages involves the risk of a self-
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perpetuating development for which
the necessary bodies are already
being created at European level. On
the other hand it is also becoming
increasingly clear that, however light
or stiff regulation turns out to be,
the propensity to invest and the ef-
ficiency of the gas sector have to
remain the prime objectives. In so
far the one or other discussion on
the calculation basis for fees misses
the point as regards the really nec-
essary capital market-oriented cri-
teria.

But enough for now on the compe-
tition law problems in the gas sec-
tor, which, by the way, apply like-
wise not one hundred percent but
to a large extent to the electricity
sector.



Finn Lauritzen
Director General,
Danish Competition Authority

1. Introduction

I want to thank for the opportunity
to address this distinguished audi-
ence, which has grown considera-
bly in size since the modest begin-
ning many years ago in Berlin.

The topic is pertinent. Competition
policy has won a place at the top
of policy agendas in all industrial-
ised countries in the world, and a
number of developing countries also.
Only ten years ago many European
countries, including my own, Den-
mark, had much weaker systems
than today based on the old con-
trol principle, and many policy-
makers agreed that this was suffi-
cient. In Denmark it was even
considered to close down the Com-
petition Authority because it was
believed that the Single Market in
EU would increase competition so
much that no national competition
authorities were needed.

This discussion is history. Nobody
today wants to get rid of competi-
tion authorities. This does not mean,
however, that we should be com-
placent. One criticism we often hear
is that we intervene too much.

Like in football, a referee is neces-
sary. But the referee goes too far if

he dominates the scene and uses
the whistle too much.

With the victories that competition
policy has won it is relevant to ask
if and when we go too far: When
are authorities officious, too eager,
interfering to much and thereby
limiting entrepreneurial freedom,
eventually curbing prosperity and
growth?

This discussion is relevant in many
areas. Firstly all EU member states
are now in the process of imple-
menting the EU reform adopted last
year under the Danish presidency.
But how should we design the co-
operative structure of the new sys-
tem? How shall we allocate cases?
How do we ensure a similar eager-
ness on part of authorities through-
out Europe?

Secondly, how should national leg-
islation be architectured? What room
is there for national regulation
which is more strict than EU law?

2. The three global systems

As background for the discussion
let me begin with a transatlantic
comparison.

The American model has the strong-
est history. Both in Canada and in
US antitrust legislation based on
the prohibition principle was intro-
duced already in the late 19th cen-
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tury. It is based on court decisions
- the authorities can issue very few
administrative orders. It therefore
ensures strict judicial control. It is
also centralised: the resources de-
voted to antitrust in the individual
states are limited.

Finally, sentences are severe: fines
are high and imprisonment occurs.
Until now, we have not had one
common European model. But as
the bird Phoenix it has now grown
from the ashes. It is based on deci-
sions taken by administrative bod-
ies - be they collective, for in-
stance in the form of councils or
committees - or hierarchical in
systems led by a head who can
delegate decisions. Decisions are sub-
ject to appeal, eventually to courts.
Sanctions can be imposed adminis-
tratively or as criminal sanctions.
And the system is decentralised,
meaning that a substantial part of
decisions are made and resources
are used on a national level.

Which system is best? One of my
messages today is that we will have
to wait and see before we can an-
swer that question. It depends on
the way we will implement the Euro-
pean system in the coming 1-2
years. This is why we now sit in a
number of working groups to dis-
cuss various questions. But I hope
and think, that the European sys-
tem will be efficient. Decisions
blocking behaviour detrimental to
competition can be taken with less
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delay than in the American, court-
based system and still with high
legal certainty. The European sys-
tem will use more resources in the
form of administrative case-handlers
but less in fees to attorneys or law-
yers. And the decentralised ap-
proach will mean that decisions are
taken by people close to the af-
fected markets.

There is a risk, however, that the
European system will produce too
many decisions, thereby jeopardis-
ing entrepreneurial freedom. How
can we control that risk?

3. Different ways to limit
entrepreneurial freedom

There are many ways to limit en-
trepreneurial freedom.

Let us first look at agreements and
practices - having in mind that the
distinction between agreements and
unilateral conduct is not always clear.

First of all, technical co-operation
seldom raises problems. Here, com-
petition authorities are normally lib-
eral.

Another matter is when industrial
organisations cooperate with inno-
cent activities like formulating in-
dustrial policy viewpoints or build-
ing social networks - while they, at
the same time, set up entry barriers



in order to prevent newcomers from
entering existing markets. This oc-
curs in professional services or trade
associations in many countries. This
is, as I see it, not entrepreneurial
freedom.

A third category is when a supplier
and a purchaser agree on a very
long, mutually binding contract,
lasting maybe 20 years. Normally,
this is not a problem. If neither com-
pany is dominant then this is up to
the parties involved. It is often bad
business to enter such long con-
tracts, but it is not the duty of com-
petition authorities to prevent any-
body from doing bad business.
Another question, however, is if one
of the parties is dominant. Then
long, binding contracts can fore-
close markets. Examples of this are
known in the natural gas sector.
Recently, the Danish Competition
Authority together with the EU Com-
mission succeeded in forcing the
Danish state-owned gas incumbent,
DONG, to shorten its very long
take-or-pay contracts with Shell,
Texaco and Meersk and to open up
part of the contracts to third parties.

A fourth, very difficult category of
cases concerns distribution agree-
ments. This is an area where all
competition authorities I know are
often in doubt. If the supplier and
the retail chain have market shares
below 30 % there is no problem.
But how shall we deal with cases
where strong suppliers want to enter

selective distribution agreements?
The fact that such agreements are
outside the block exemption does
not mean that they should neces-
sarily be blocked.

A good example which has been
discussed in Denmark is BE&O, the
Danish hifi producer whose equip-
ment is not unique technically but
has an outstanding design. BE&O
strongly want to uphold a selective
distribution system. A few years
ago the Danish Competition Au-
thority defined a relevant product
market consisting of "high-end tele-
vision of superior design”. The re-
sult was an obligation to deliver to
all qualified retail dealers.

Last year we revised our decision
after analyses had shown that over-
lapping chains of substitutable tele-
visions could be established. Pun-
ishing B&O for their investments in
branding and design by defining
markets narrowly was perhaps not
the wisest thing to do. In technical
terms, supply substitution comprised
the possibility that competitors via
investment in design and branding
could enter the same market as
B&O. By defining markets more
broadly we left a little more entre-
preneurial freedom to the market.

I think that similar examples can
be found in EU and in German
competition history as well. This is
an often heard criticism put for-
ward by the industry.
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Turning to unilateral conduct other
examples can be found. How much
should we interfere in the price-
setting of strong, dominant firms?
Should we interfere against very
high prices, against low, predatory
prices, and against loyalty discounts
and rebates?

This is an area where especially
Northern European authorities are
more active than for instance in
North America. And national au-
thorities are more active than the
EU Commission.

Practice in US is more lenient. Uni-
lateral conduct of strong compa-
nies is normally only considered to
be a problem if market shares are
considerably above 70 %. And pre-
dation is only considered to be an
offence under certain conditions,
including that the authorities can
demonstrate that recoupment is
probable if the predator wins the
entire market.

Again, my opinion is that dominant
companies conduct which lock out
weak or potential competitors has
not much to do with entrepreneu-
rial freedom. So I do not think
European authorities are too keen
in this area.

As the last point a few words about
mergers. Frankly I think that Europe
can learn from the methods used
by US. Personally, I would favour
use of SLC instead of dominance.
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The proposed merger regulation is
therefore a step in the right direc-
tion.

In principle, the crucial test should
be whether the authorities assess
whether a merger will lead to an
increase or a decline in total con-
sumer surplus in affected markets.
If an efficiency enhancing merger
increases consumer surplus, it might
be accepted even though domi-
nance is strengthened in the short
to medium term.

4, An overall assessment -
how should we proceed?

All in all, I think we are in the
process of establishing an efficient
European competition enforcement
system.

The administrative enforcement
makes our system relatively effi-
cient. It requires us to take up more
cases ensuring the rights of small
and medium-sized companies. And
the decentralised approach ensures
that countries with decades of use-
ful competition history will not
have to throw their practice over-
board.

I know very well that Germany was
not enthusiastic about the Euro-
pean competition reform. This is
understandable. Germany has an
impressive competition record dat-



ing almost 50 years back. It is
therefore only natural that Bundes-
kartellamt should still be consid-
ered to be one of the most impor-
tant European competition institu-
tions.

But I hope that you will not only
live with the reform but also live
well.

The total case handling costs of the
European system in courts as well
as in authorities hardly exceeds the
similar costs of the American sys-
tem.

The macroeconomic implications
are very difficult to assess. In a
preliminary study which the Danish
Competition Authority published last
year, and which we based both on
macro- and microeconomic indica-
tors as well as on OECD data for
regulatory aspects, US were found
to be a little more “competition
oriented” than EU, including Ger-
many and Denmark.

This has, however, probably not
much to do with competition policy

and competition authorities, but
more with the fact that we have
not yet succeeded in making the
Single European Market effective
yet. We still have a high number of
national standards in for instance
construction and services that the
Americans have abolished. Here I
see an important increased role for
European competition authorities,
namely advocacy.

The line between entrepreneurial
freedom and protection of competi-
tion is narrow. I think we normally
balance our way along this line. But
we must be alert that we don’t de-
fine markets too narrowly in order
to be able to act in the cases pre-
sented before us. The solution to
this problem is to develop better
econometric and statistical methods
so that the role of the market de-
lineations will diminish in the fu-
ture. And, secondly, there is room
for improved use of economics in
European merger cases. Apart from
that, my conclusion is that Euro-
pean competition authorities are
not too keen. We contribute to
growth and prosperity.
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Competition index

Luxembourg 73

Netherlands 75

Belgium

New Zealand 60

Germany

Italy

Austria

Sweden
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Czech Republic 60

Canada

Finland

Hungary

Mexico

Switzerland 43
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PODIUMSDISKUSSION i

Wettbewerbsrecht als Ordnungsfaktor einer
globalisierten Marktwirtschaft

PANEL DISCUSSION I

Competition law as a regulative factor in the
globalised market economy
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Prof. Dr. Wernhard Maoschel

Universitit Tiibingen

Ich habe das Vergniigen, das heutige
Panel zum Thema "Wettbewerbsrecht
als Ordnungsfaktor einer globali-
sierten Marktwirtschaft” zu mode-
rieren. Ich bin gebeten worden, ei-
nige einfiihrende Bemerkungen zum
Thema zu machen. Dies werden eher
Fragen als Antworten sein.

Wettbewerbsrecht als Ordnungsfak-
tor einer Marktwirtschaft ist eine
sehr alte Fragestellung. Sie ist nach-
gerade tautologisch. Das Erkennt-
nisinteresse des Themas liegt offen-
bar im Adjektiv zur Marktwirtschaft,
einer globalisierten namlich.

Angesprochen ist damit ein Span-
nungsverhéltnis zwischen einer viel-
fach globalisierten Wirtschaft und
einem regelmifBig nationalen Wett-
bewerbsrecht. Ein solches Span-
nungsverhéltnis beobachten wir in
zahlreichen Zusammenhéngen. Ich
erwihne beispielsweise die Banken-
aufsicht und die Versicherungsauf-
sicht. Auch im Wettbewerbsrecht
reichen die Wurzeln der Diskussion
weit zuriick. Stichworte sind:

- Die Havanna-Charta aus der Zeit
nach dem Zweiten Weltkrieg,

- das in vielen Rechtsordnungen
praktizierte Auswirkungsprinzip,
namentlich in den USA,

- dadurch ausgeloste Abwehrge-
setzgebungen (blocking statutes),

- Versuche der Harmonisierung oder
der Kooperation, z.B. auf der Ebe-
ne des GATT oder heute der
WTO,

- die Schaffung einer Diskussions-
plattform der Kartellbehorden, das
International Competition Net-
work (ICN).

Die Frage ist aktuell geworden durch
einige jiingere Sachverhalte wie

- die Fusion von Boeing/McDonnell-
Douglas mit einer gleichzeitigen
Priifung in Briissel und Wa-
shington, oder

- die divergierenden Entscheidun-
gen der Europdischen und der
US-amerikanischen Antitrustbe-
hérden im Fall General Elect-
ric/Honeywell,

- Kumulierte Sanktionen, Mehr-
fachbestrafungen in Kartellver-
fahren, wie sie z.B. im Vitamin-
Kartell auftreten.
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Es kommen verschiedene Wege zur
Losung des genannten Spannungs-
verhiltnisses in Betracht.

1. Harmonisierung des materiel-
len Rechts

Hier gibt es verschiedene Vari-
anten
(1) Zentralisierung des Rechts
- Schaffung von internati-
onal law,
- seine Durchsetzung zent-
ral/dezentral oder in Zwi-
schenformen.

(2) Multilaterale Abkommen
Diese fiihren zu einer Ver-
einheitlichung der unver-
dndert national bleibenden
Rechte. Zu denken ist an
- Mindeststandards,

- einen common approach,

- soft law (etwa unverbind-
liche Empfehlungen),

- Diskussionsforen nach Art
des ICN.

2. Harmonisierung der Verfahrens-
regeln
Zu denken ist etwa an Form-
blatter, an Fristen innerhalb der
Fusionskontrolle.

3. Quer zu beiden Ansitzen steht
die Praxis der Kooperation bei
im Ubrigen selbstindig blei-
benden Rechtsordnungen, ggf.
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in Anwendung eines Auswir-
kungsprinzips.

Hierher gehoren:

- Kooperationen in der Ermitt-
lung (joint case teams),

- der Abbau von Hindernissen
beim Austausch von Informa-
tionen,

- eine negative und eine positi-
ve international comity.

IV.

Orientierungspunkte liefern zwei
konzeptionelle Ansitze.

Wohlfahrtstheoretische Uber-

legungen

- Gibt es externe Effekte im
Sinne eines race to the bot-
tom? Verhindert das nicht be-
reits ein Auswirkungsprinzip?

- Inwiefern ist die Schaffung
eines level playing field sinn-
voll, eine Gleichheit der Spiel-
regeln?

- Welches Gewicht hat die Sen-
kung von Transaktionskosten?

- Ist das richtige Recht, wel-
ches aus dem Wettbewerb
der Rechtsordnungen ent-
stehen mag, nicht wichtiger
als das billigere Recht?

Politokonomische Uberlegungen

- Gibt es praktische Grenzen fiir
die Durchsetzung des Auswir-
kungsprinzips?



- Spielen Unvollkommenheiten
des politischen Prozesses mit
herein (Beihilfen, sonstige
Staatseinfliisse)?

V.

Abwiagungskriterien

Entsteht die Notwendigkeit, zwi-
schen verschiedenen Loésungsoptio-
nen unter Bedingungen nur be-
grenzter Kenntnis abzuwigen, so
mag man sich an diesen Kriterien
orientieren:

Besteht ein Bedarf z.B. nach mate-
rieller Harmonisierung?

Gibt es ein Risiko der Verwisse-
rung von Standards, besteht gar
die Gefahr einer Erstarrung?

Wie realistisch ist die Durchsetz-
barkeit einzelner Losungsvor-
schlage?

Gibt es jeweils bessere Optionen,
welche die Problematik ggf. l6sen
konnen, z.B. die internationale
Kooperation von Kartellbehorden?
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Prof. Dr. Wernhard Maoschel

University Tiibingen

I have the pleasure of leading to-
day’s panel discussion on the
theme “Competition law as a regu-
lative factor in the globalised mar-
ket economy”. I have been asked to
make a few introductory remarks
on the theme. These will be ques-
tions rather than answers.

Competition law as a regulative
factor in a market economy is quite
an old issue. It is almost tautologi-
cal. Obviously the cognitive inter-
est in this issue focuses on the ad-
jective ‘globalised’.

This addresses the conflict between
an economy which is globalised in
many ways, and competition law
which, as a rule, is national law.
We observe such conflicts in many
different contexts. I could mention
e.g. the control of the banking and
insurance sectors. With regard to
competition law the origins of this
discussion also date back a long
time. Keywords are:

- the Havanna Charter from the
time after the Second World War.
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the principle of effect practised in
many jurisdictions, particularly in
the United States,

- blocking statutes triggered off by
this principle,

- attempts at harmonisation or co-
operation, e.g. at GATT level or,
nowadays, at WTO level,

- the creation of a discussion plat-
form for the competition authori-
ties, the International Competition
Network (ICN).

The theme has become a topical is-
sue as a result of a number of re-
cent cases such as

- the Boeing/McDonnell-Douglas
merger with a simultaneous ex-
amination in Brussels and in
Washington, or

- the diverging decisions by the
European and US antitrust au-
thorities in the General Elec-
tric/Honeywell case,

- cumulative sanctions, multiple
sanctions imposed in cartel pro-
ceedings as occurred e.g. in the
vitamin cartel case.



Various ways to solve this conflict
may be taken into consideration.

1.

2.

Harmonisation of substantive law
There are several options in this
area:
(1) centralisation of the law
- creation of an international
law,
- centralised/decentralised
law enforcement or cross-
over solutions.

(2) Multilateral agreements
These agreements lead to a
standardisation of the laws
which still remain national
laws. Possibilities are:

- minimum standards,

- a common approach,

- soft law (e.g. non-binding
recommendations),

- discussion fora similar to
the ICN.

Harmonisation of the Procedural
Rules

We could consider e.g. form sheets
and time limits in merger control.

3.

Diagonally to both approaches
there is the practice of coopera-
tion between jurisdictions which
otherwise remain independent,
possibly by applying a principle
of effect.

This includes:

cooperation in investigations (joint
case teams),

removal of barriers in the ex-
change of information,

negative and positive international
comity.

V.

Two conceptual approaches provide
points for orientation:

. Welfare theoretical considera-

tions

- Are there any external effects
in the sense of a race to the
bottom? Does this not already
prevent a principle of effect?

- To what extent would it be
useful to create a level playing
field, equal rules?

- How important is the reduction
of transaction costs?

- Is not the right law, which may
result from the competition of
jurisdictions, more important
than a cheaper one?

Political-economic considerations

— Are there practical limits to the
enforcement of the principle of
effect?

- Do imperfections of the politi-
cal process also play a role
(subsidies, other influences by
the state)?
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V. - Is there a risk of standards being
watered down or even the danger

Criteria for weighing up the op- of stagnation?
tions
- How realistic is the enforceability
- If it becomes necessary to weigh of individual proposals for solu-
up between different solutions tions?
where there is only limited knowl-
edge of the facts, the following - Are there better options which
criteria may provide guidance: might possibly solve the problem,
e.g. the international cooperation
- Is there a demand e.g. for sub- of competition authorities?

stantive harmonisation?
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Philip Lowe
Director General for Competition,
European Commission

When we discuss the challenges
posed by the international dimen-
sion of competition policy, then we
need to address two key issues:

e which are the challenges, and
where do they originate from?
and

e which are the policy responses
from the European Commis-
sion?

I do not want to dwell much on the
forces that are effectively driving
this trend. We are all aware of the
changes that globlization has brought
to the economies of the world.

Suffice it to mention the three key
elements that I see at the origins of
globalization:

First of all, a number of techno-
logical breakthroughs have sub-
stantially eased the way in which
goods and in particular services
can cross large distances. For ex-
ample, the cost of shipping large
amounts of digitised information
around the globe is today negligi-
ble.

Second, several rounds of trade lib-
eralization have significantly re-
duced or even eliminated many in-

ter-state barriers to trade. This
applies to both tariff barriers, and
increasingly also to non-tariff bar-
riers.

Last but not least, an increasing
number of markets are being opened
up. This is certainly the case in our
home markets in the EU - just think
of the utilities. However, on a much
more dramatic scale in many mar-
kets outside the present Commu-
nity. In the wake of the fall of the
Berlin Wall, many economies around
the world are being opened up, de-
regulated, and former state monopo-
lies are being privatised. In many
instances, this has only created ‘mar-
kets’ properly speaking. And in or-
der to safeguard the benefits that
these markets were expected to gen-
erate, the introduction of market
mechanisms needed to be flanked
by the introduction of a competi-
tion policy. And there we are to-
day, with some 90 or so competi-
tion regimes around the world. Just
a few weeks ago, for example, In-
dia adopted a competition regime,
and also China has made reforms
in this area recently.

With the new opportunities open-
ing up before their eyes, companies
increasingly become active abroad.
In doing so, they easily transcend
the boundaries of a given jurisdic-
tion. However, the reach of compe-
tition authorities does not. We are
still national, or, as with the Com-
mission, regional. This inevitably
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creates challenging issues of gov-
ernance that we need to address.

For example, we cannot search our-
selves for evidence against interna-
tional cartels when this evidence is
located outside the EU. Another
example relates to the review of
multi-jurisdictional mergers: we have
to ensure that the remedies pro-
posed by the competition authori-
ties are mutually compatible, and
that their combined effects do not
frustrate each other.

So what are our policy responses to
these challenges? - From a theo-
retical point of view there are, as
far as I can see, three possible an-
swers:

e first of all, one could think of a
centralised enforcement on an
international level. People of-
ten think of a hypothetical in-
ternational competition au-
thority in this context.

e Secondly, one could envisage
that several agencies involved in
a given case cooperate and act
jointly, based on a consensus
about the right policy. Effec-
tively, this would require some
sort of network of agencies.

e Thirdly, I believe that for many
cases - and especially those
that are not ‘global’ in the true
sense of the word - a regional
solution could be envisaged.
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I would like to say a few words on
each of these theoretical models.

Let me begin with the centralised
model. To say it right from the
start: an international competition
authority is not on our agenda. Not
only would I see, for the foresee-
able future, insurmountable diffi-
culties in political terms. I would
also question that it would be the
most efficient solution. [And this is
without even mentioning the host
of complex technical issues that we
have not even started to discuss. -
e.g.: (i) would the necessary inter-
national treaty directly create rights
and obligations for private under-
takings? (ii) how would cases be
allocated between the central body,
and remaining national/regional au-
thorities?].

This being said, there are however
currently some tendencies that -
very modestly - go in a somewhat
comparable direction. I am refer-
ring here to the developments at
the level of the WTO. The Doha
Development Agenda set on track a
series of discussions on the merit
and feasibility of a multilateral com-
petition agreement. We have been a
long time supporter of such agree-
ment, and we hope that the forth-
coming WTO Ministerial in Cancun
will decide to open formal negotia-
tions on such a framework.

If these discussions were eventually
to succeed, such a multilateral agree-



ment would indeed for the first
time create a set of binding inter-
national standards in the competi-
tion field. As for enforcement, the
EU and many others however
strongly believe that the rather
cumbersome WTO dispute settling
mechanism should only be applied
to one jurisdiction’s competition
legislation; it has no role to play in
the review of individual cases.

As encouraging as these trends are,
we however also need to recognise
that the mandate from Doha is rather
limited in terms of the scope of is-
sues under discussion. Apart from
such subject as the modalities of
co-operation and capacity building,
the only substantive anti-trust is-
sues under discussion are the 3
core principles (non-discrimination,
transparency, procedural fairness),
as well as the prohibition of hard
core cartels. So whatever the out-
come of Cancun - a multilateral
agreement on competition would in
itself not be sufficient to address
all issues that globalisation is put-
ting onto our agenda.

Secondly, I would like to comment
upon how co-operation between
enforcement agencies can go already
a long way in addressing these
challenges posed by globalisation.
As you know, in the Community
we are currently undertaking a de-
cisive movement towards a more
decentralised enforcement of our
anti-trust rules. We believe that the

most efficient system of enforce-
ment is one where the authorities
best placed to deal with a certain
case should be the ones responsible
for handling it. In a future com-
mon market of 25 or more member
states, an exclusive reliance on cen-
tral enforcement does not any more
look like an adequate framework.
That is why we are creating the
European Competition Network. In
order to avoid distortions of com-
petition from one jurisdiction to
the next, however, it is imperative
we all rely on one common sub-
stantive standard.

Now turning to the international
level, it has indeed to some extent
been a similar rationale that has
lead us to create the International
Competition Network, some 20
months ago. As far as anti-trust is-
sues are concerned, we are cur-
rently concentrating on multi-juris-
dictional mergers. The idea is to
develop best practices in this field
that we invite all ICN Members -
already 79 agencies have joined
the ICN - to implement these in
their domestic regimes. If this suc-
ceeds - and I am very positive in
this respect - this should lead over
time to substantive convergence.
This convergence should both
greatly facilitate our co-operation
between agencies, and also signifi-
cantly ease the regulatory burden
created by the requirements of
multiple filings. As for as I can see,
this soft-law approach has been by
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far the most successful, even if we
have to be a little patient with full
implementation at the domestic
level. Let me just mention here in
passing that the Commission, as
part of last year’s merger review,
has already taken active steps to
bring our merger regulation fully
into line with the ICN standards.

Looking at where we are with the
ICN at this moment, I think that it
is fair to say that a lot has been ac-
complished in a remarkably short
period of time. In my view the ICN
is delivering on its pledge to bring
added value to the practical work
of agencies. More concretely, I hope
that by the time the forthcoming
Second ICN Annual Conference in
Mérida is completed, we will have
adopted a total of 7 very detailed
“Recommended Practices” in the
field of international merger con-
trol, in addition to the set of
“Guiding Principles” that were al-
ready approved by ICN Members at
last year’s Naples Conference.

In this context, it may be useful to
make one additional point. An ef-
fective co-operation of agencies pre-
supposes that effective agencies ex-
ist in many parts of the world. This
is not yet the case everywhere, al-
though many countries are cur-
rently undertaking great efforts to
build up such capacities. In order
to support this capacity building
process, the ICN last year decided
to set up a new working group, and
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asked me to co-chair that project.
We are currently looking into which
challenges typically need to be ad-
dressed when setting up competi-
tion authorities in developing and
transition economies. We are also
discussing how best to support this
process from the outside with tech-
nical assistance.

Finally, let me turn to the issue of
regional integration. This is an
interesting aspect for a number of
reasons.

First of all, we have to admit that
not all transactions that the press
easily labels as ‘global’ are really
global in the true sense of the
term. More often than not, their
effects will rather be concentrated
on one or two continents. Re-
gional entities, acting alone or in
co-operation, will often be well-
placed to deal with these transac-
tions appropriately.

Secondly, regional competition bod-
ies are currently mushrooming
around the world. Ten years ago,
the Commission was alone in this
field. Today, we not only have the
EFTA Surveillance Authority, but
efforts are underway in such di-
verse places as the Andean Com-
munity, the Caribbean Community,
the Common Market for Southern
and Eastern Africa and the MER-
COSUR to set up regional enforce-
ment agencies. It is probably a little
known fact that the Commission,



through its development assistance,
is supporting most these bodies
with finance and expertise. Who
knows, one day other regions may
decide to follow suit. Looking a bit
further ahead, we may even see the
creation of a Free Trade Agreement
of the Americas, spanning the whole
American continent.

These regional authorities, once
functioning, play a double func-
tion. One the one hand, they will
be able control themselves transac-
tions that are transnational, but
still regional in scope. On the other
hand, they will make cooperation
between the various regions of the
world much easier, since they pro-
vide a one stop shop for anti-trust
enforcement in several jurisdic-

tions. Maybe one day in the future
we will see something resembling a
patchwork of regional authorities.

Finally, it is interesting to note that
the discussions about setting up a
regional authority with an appro-
priate legal framework in themselves
contribute to the gradual emergence
of convergence.

To conclude, I think that the win-
ning formula will not be one of
“either — or” between the approaches
highlighted above. In my view, the
best policy mix that we can offer is
one combining regional, decentral-
ised and centralised approaches.
This is indeed what we have been
modestly trying to achieve over the
last couple of years.
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Dr. Otto Graf Lambsdorff

Bundesminister fiir Wirtschaft a. D.

Das Phénomen globalisierender Un-
ternehmen und zusammenwachsen-
der nationaler Wirtschaften lasst
manchen von einem Welt-Wettbe-
werbsgesetz mit einer Super-Kartell-
rechtsbehoérde traumen.

Dafiir aber, wie wir alle wissen, feh-
len nicht zuletzt die politischen Vor-
aussetzungen.

Aus Sicht weltweit operierender Un-
ternehmen bedeutet das:

Vorausschaubare und moglichst ein-
heitliche kartellrechtliche Bedingun-
gen wird es bis auf Weiteres nur
iiber eine Angleichung der nationa-
len Rechte und klare Abgrenzung
behordlicher und gerichtlicher Zu-
stindigkeiten geben.

Nicht anders stellt sich die Lage
aus Sicht der Wettbewerbsbehorden
dar.

Sie miissen ihre internationale Zu-
sammenarbeit ausweiten und verbes-
sern, um die gestiegenen Gefahren
internationalen wettbewerbswidri-
gen Verhaltens in den Griff zu be-
kommen.

Das ist nicht leicht.

Denn internationales, die Zustindig-
keit mehrerer Staaten beriihrendes
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Unternehmenshandeln kann erfah-
rungsgemdB zu Regelungskonflik-
ten fiithren.

Diese zu vermeiden bzw. zu lésen
verlangt von Staaten Zuriickhal-
tung und Abstimmung beim Setzen
nationaler Normen.

Von den nationalen Gerichten wird
die Einhaltung der von ihren Ge-
setzen vorgegebenen Zustindigkeits-
grenzen verlangt.

Versucht dagegen ein Staat seine
Regelungszustiandigkeit auBerhalb
seines Territoriums exzessiv zu be-
anspruchen, stort er - auch zum
Schaden seiner Unternehmen - die
Rechtssicherheit und erschwert die
internationale Zusammenarbeit der
Kartellbehorden.

Diese Gefahr droht durch die jiings-
te Variante der ,effects doctrine®
dem Einfallstor der extraterritoria-
len Anwendung amerikanischer An-
titrustgesetze.

Nach bisheriger Praxis, sowohl der
EU- wie der US-Behoérden und -Ge-
richte, mussten Auslandssachver-
halte immer einen direkten, wenn
auch minimalen Nexus zum Staat
des Regulierers aufweisen.

Ein solcher ist etwa gegeben, wenn
ein im Ausland vereinbartes Preis-
kartell auch fiir den amerikani-
schen Markt gilt und dortige Be-
troffene schadigt.



In den USA bahnt sich jetzt ein
neuer, gefihrlicher Trend an, der
kiirzlich in der Empagran Entschei-
dung des Washingtoner Berufungs-
gerichts kulminierte.

Nach diesem Trend bejahen US-
Gerichte ihre Zusténdigkeit nun sogar,
wenn der vom Kldger geltend ge-
machte Schaden nicht selbst durch die
Auswirkungen auf den amerikani-
schen Markt verursacht worden ist.

Hintergrund der Empagran-Entschei-
dung ist eine Sammelklage nicht-
amerikanischer Unternehmen der
Tierfutterbranche gegen auslidndi-
sche, darunter sieben europdische,
Unternehmen der Chemie- und
Pharmaindustrie.

Diese Klage ist sozusagen das Nach-
spiel des internationalen Vitamin-
kartells.

Sollten die Kldger mit der Klage Er-
folg haben, drohen den europii-
schen Unternehmen zusitzlich zu
den schon von der EU-Kommission
und dem US-Justizministerium ver-
hingten GeldbuBen in Hoéhe von
855 Millionen Euro und 900 Milli-
onen Dollar und dem in privaten
Vergleichen gezahlten Schadenser-
satz von hunderten Millionen Dol-
lar nochmals die in den USA {ibli-
chen und von den ausldndischen
Klagern angestrebten dreifachen
Schadensersatzsummen im Rahmen
der sogenannten “punitive” oder
“treble damages”.

Die klagenden Unternehmen mit
Sitz unter anderem in Ecuador, Pa-
nama, Indonesien und der Ukraine
hatten von den Beklagten Vitamine
im Ausland zu Kartellpreisen ge-
kauft und dadurch einen Schaden
erlitten.

In seiner Januarentscheidung be-
jahte das Washingtoner Gericht -
der DC Circuit - die Frage seiner
Zusténdigkeit aufgrund des “Fo-
reign Trade Antitrust Improvement
Act of 1982".

Nach diesem Gesetz sind amerika-
nische Gerichte fiir Klagen gegen
extraterritoriale Kartelle unter zwei
Voraussetzungen zustandig:

Erstens muss die angegriffene Hand-
lung direkte, erhebliche und vor-
hersehbare Auswirkungen auf den
amerikanischen Markt haben.

Zweitens miissen gerade diese Aus-
wirkungen zu einem Schadenser-
satzanspruch nach den amerikani-
schen Kartellgesetzen gefiihrt haben.

In dieser zweiten Bedingung liegt
die Kernfrage des Empagran-Falles
- und, so fiige ich hinzu, des Ex-
traterritorialitdtsproblems -:

Muss es sich bei diesem Schadens-
ersatzanspruch um den Anspruch
des Kldgers handeln oder reicht es
aus, wenn der Kldger sich zur Be-
griindung der Zustdndigkeit des
Gerichts auf den durch die Auswir-
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kungen des Kartells verursachten
Schaden eines Dritten, also zum
Beispiel eines nichtklagenden Ame-
rikaners, bezieht.

Das Gericht bejahte seine Zustén-
digkeit, obwohl der Kliger gerade
nicht durch die Auswirkungen des
Preiskartells auf den amerikani-
schen Markt geschiadigt worden ist,
da er ja die Vitamine im Ausland
gekauft hatte.

So viel zum juristischen Hinter-
grund.

Als deutscher Jurist mochte ich
mich nicht ndher mit der Richtig-
keit dieser Auslegung im Rahmen
der amerikanischen Gesetze befas-
sen.

Mir geht es vielmehr um die mog-
lichen Auswirkungen dieser Ent-
scheidung auf die internationale
Kartellrechtsentwicklung und die
internationale Wirtschaft.

Die Empagran-Entscheidung ist kein
Einzelfall.

Andere Entscheidungen oder an-
héngige Verfahren in den USA
betreffen zum Beispiel die Klage
eines norwegischen Olunternehmens
gegen die ausldndischen Betreiber
grofer Frachtschiffe in der Nordsee
(Statoil) und Klagen ausldndischer
Auktiondre gegen die Londoner
Auktionshiuser Christie’s und Sothe-
by’s (Kruman v. Christie’s).
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Interessant ist zunidchst und aus
meiner Sicht ein hoffnungsvolles
Zeichen, dass die US-Administra-
tion - Justizministerium und Fede-
ral Trade Commission - in einer
Stellungnahme an das Gericht die
Entscheidung fiir falsch erklirt hat.

In ihrem ,amicus curiae brief* wirft
die Administration dem Gericht u.
a. eine fehlerhafte Auslegung des
Gesetzes und seiner Entstehungs-
geschichte vor.

Sie gibt weiter dem Gericht zu ver-
stehen, die amerikanischen Anti-
trustgesetze seien geschaffen, um
amerikanische Verbraucher zu schiitz-
ten und nicht die Wettbewerbsbe-
dingungen in ausldndischen Staa-
ten zu regulieren.

Hier trifft aus ausldndischer Sicht
die Administration den Kern.

Denn man stelle sich einmal die
amerikanische Reaktion im Folgen-
den, dem Empagran-Fall nachge-
bildeten und sich vor einem aus-
lindischen Gericht abspielenden
Szenario vor:

Ein ecuadorianischer Klager kauft
von einem amerikanischen Herstel-
ler in Ecuador ein aufgrund eines
Preiskartells {iberteuertes Produkt
und macht die Schadensersatzklage
gegen den amerikanischen Herstel-
ler vor einem deutschen Gericht
mit der Begriindung anhingig, das
Preiskartell habe auch gegen deut-



sches Kartellrecht verstoBen und
andere - deutsche - Kiufer seien
auch durch das Kartell geschidigt
worden.

Ein deutsches, aber auch jedes an-
dere europiische Gericht wiirde hier
offensichtlich seine Zustindigkeit
verneinen.

Jede andere Entscheidung wiirde zu
Recht den Protest der US-Unter-
nehmen und Regierungsstellen her-
vorrufen.

Ich mochte im Folgenden die vier
wichtigsten Auswirkungen der Em-
pagran-Entscheidung im Einzelnen
darlegen und verdeutlichen, wohin
uns der neue Trend in der US-Recht-
sprechung fiihren konnte, wenn er
nicht durch eine hochstrichterliche
Entscheidung im Ansatz gestoppt
wird.

Erstens ist die wichtigste Konse-
quenz sicherlich die extraterritoria-
le Ausdehnung der amerikanischen
Kartellgesetze jenseits bislang in-
ternational anerkannter MaBstibe.

Das Berufungsgericht hat die Aus-
dehnung seiner Zustiandigkeit unter
anderem mit der Notwendigkeit er-
folgreicher Abschreckung von Kar-
tellsiindern begriindet.

Dabei stiitzt es sich auf die An-
nahme, internationale Preisabspra-
chen, die sich auch auf den ameri-
kanischen Markt auswirken, konnten

nur durch die Anwendung und
Durchsetzung der US-Kartellgesetze
verhindert werden.

Vollig auBer Acht lisst das Gericht
in diesem Zusammenhang, dass auch
auBerhalb der USA Kartellbeh6rden
strikt gegen Preiskartelle vorgehen
und ihre nationalen Kartellgesetze
rigoros durchsetzen.

Die vom Gericht indirekt als unzu-
langlich herangezogenen ausldndi-
schen Zustinde beziehen sich auf
die 70er Jahre.

Damals hatten auBer den USA ge-
rade 20 Linder Kartellgesetze, im
Jahr 2001 waren es ca. 100 Lander.

Diese drastischen Anderungen wur-
den anscheinend vom Washingto-
ner Gericht nicht zur Kenntnis ge-
nommen.

Zweitens gefihrdet die Empagran-
Entscheidung durch einseitige Aus-
dehnung nationaler Gesetze die in-
ternationale Zusammenarbeit im
Kampf gegen Kartelle.

In der Vergangenheit haben die eu-
ropdischen und amerikanischen Kar-
tellbehdrden groBe Fortschritte bei
ihrem gemeinsamen Kampf gegen
Preiskartelle gemacht.

Die Sichtweise mancher amerikani-
scher Gerichte, wonach die effektive
Bekdmpfung internationaler Kartel-
le ausschlieBlich auf der Grundlage
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amerikanischer Gesetze stattfinden
kann, ist daher einseitig und kont-
raproduktiv.

Die negativen Auswirkungen, die
eine derartig beeintrichtigte Ko-
operation im Rahmen der Kartell-
bekdmpfung auf den internationa-
len Wettbewerb haben konnte,
liegen auf der Hand.

Drittens wirkt sich die Entschei-
dung auch auf die pragmatische
Kartellbek&dmpfung im Rahmen der
EU-Bonusregelung aus.

Die Neufassung der Bonusregelung
vor einem Jahr wurde von den ame-
rikanischen Kartellbehérden aus-
driicklich begriiBt.

Die Empagran-Entscheidung ge-
fahrdet nun den Erfolg dieser Bo-
nusregelung in Europa.

Denn der Anreiz zur Selbstanzeige
wird gemindert, wenn die Unter-
nehmen private Sammelklagen in
den USA von Kligern aus aller
Welt befiirchten miissen.

Aufgrund der Empagran-Entschei-
dung wiirde die Anzahl potentieller
Kldger im Fall eines internationa-
len Kartells mit Auswirkung auf die
USA drastisch und nicht eingrenz-
bar ansteigen.

Theoretisch konnte jeder Ausldn-

der, der das Produkt irgendwo im
Ausland gekauft hat, vor die ameri-
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kanischen Gerichte ziehen und auf
dreifachen Schadensersatz klagen.

Viertens sind die Auswirkungen auf
die Rechtssicherheit zu bedenken.

Dies gilt natiirlich besonders fiir in-
ternational tdtige Unternehmen, die
vielen unterschiedlichen Rechtssys-
temen ausgesetzt sind.

Rechtssicherheit beinhaltet unter an-
derem die Vorhersehbarkeit, vor wel-
chem Gericht ein Unternehmen mit
welchem Klageverfahren iiberzogen
werden kann.

Die Empagran-Entscheidung fordert
jedoch eine Entwicklung zur Belie-
bigkeit der Wahl des internationa-
len Gerichtsstandes und fiihrt da-
mit zur Rechtsunsicherheit.

Der DC Circuit erdéffnet ausléndi-
schen Privatkldgern mit seiner Ent-
scheidung die Moglichkeit des “glo-
bal forum shopping” - die nachtrig-
liche (und eintrigliche) Suche eines
Klagers nach dem kldgerfreund-
lichsten und nicht dem tatsédchlich
zustandigen Gericht.

Nicht nur im Bereich des Kartell-
rechts haben wir in den letzten
Jahren den Trend verzeichnen kon-
nen, dass Kldger mit Vorliebe das
amerikanische Justizsystem in An-
spruch nehmen.

Dreifacher Schadensersatz und ande-
re Formen der sogenannten “punitive



damages” sowie die prozessrechtli-
che Konstruktion der Sammelklage
ziehen Kliger fast magisch an.

Der britische Lordrichter Denning
formulierte dies 1983 in einer Ge-
richtsentscheidung so:

“As a moth is drawn to the light, so
is a litigant drawn to the United
States.

If he can only get his case into
their courts he stands to win a for-
tune.”

Die Ausdehnung der eigenen Zu-
stindigkeit des DC Circuit auf Kla-
ger aus aller Welt vergroBert um ein
Vielfaches das Risiko, in den USA
mit Klagen ohne direkten USA-
Bezug liberzogen zu werden.

Natiirlich sollen Kartellsiinder nicht
vor gerechter Strafe und auch Scha-
densersatzanspriichen privater Ge-
schadigter verschont werden.

Die Rechtssicherheit und der globa-
le Wettbewerb werden jedoch nicht
dadurch gestirkt, dass von nun an
samtliche Privatklagen in internati-
onalen Kartellrechtsfillen vor ameri-
kanischen Gerichten verhandelt wer-
den.

Mein Anliegen als Panelist heute ist
es daher, die Aufmerksamkeit der
Kartellrechtsgemeinde in Europa
auf diese neue Entwicklung der
amerikanischen Rechtsprechung zu

lenken. Amerikanische Kollegen und
Juristen scheinen sich einig zu sein,
dass der Empagran-Fall seinen Weg
zum Supreme Court finden wird und
das oberste Gericht am Ende ent-
scheidet.

Sollte der Supreme Court die Em-
pagran-Entscheidung entgegen den
auch von den amerikanischen Kar-
tellbehérden vorgebrachten Argu-
menten bestitigen, wiirde dies den
wettbewerbsrechtlichen Rahmen glo-
balen Wirtschaftens zum Schaden
von Unternehmen und o6ffentlichen
Interessen aus den genannten Griin-
den schwichen.

Européische Unternehmen und die
Kartellbehdrden der EU wie der
Mitgliedsstaaten sollten sich daher
die Konsequenzen dieser neuen ame-
rikanischen Rechtsprechung vor
Augen fiihren.

Das amerikanische Justizsystem gibt
interessierten Parteien die Moglich-
keit, Stellungnahmen zu anhingigen
Fillen in Form sogenannter “ami-
cus curiae briefs” abzugeben.

Auch eine Bitte um Unterstiitzung
an die amerikanischen Partnerbe-
horden wird vor dem Hintergrund
der Empagran-kritischen Stellung-
nahmen bei den US-Kartellbehorden
offene Ohren finden.

Das Thema extraterritorialer An-

wendung US-amerikanischer Kar-
tellgesetze ist wie gesagt nicht neu.
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Es scheint die internationale Kartell-
rechtsgemeinde in regelmafBig wieder-
kehrenden Abstinden zu bewegen.

Wir diirfen dem aktuellen Trend je-
doch nicht wie einem altbekannten
und unabinderlichen Ubel mit ei-
nem Schulterzucken begegnen.

Tatsache ist, dass sich der DC Cir-
cuit, sollte er mit dieser Rechtspre-
chung als Trendsetter Erfolg haben,
als “Weltgericht” fiir internationale
Preiskartelle aufschwingen konnte.
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Als Europider, Marktwirtschaftler
und {iberzeugte Atlantiker diirfen
wir es so weit nicht kommen las-
sen.

Bei allem Respekt vor der amerika-
nischen Antitrust-Rechtsprechung
muss gelten, dass die Bekdmpfung
internationaler Preiskartelle unser
aller Anliegen ist.

Ein wie auch immer gut gemeinter
Aktivismus einzelner US-Gerichte
kann diesem Anliegen schaden.



Dr. Otto Graf Lambsdorff
Former Federal Minister of Eco-
nomics

The phenomenon of globalising com-
panies and merging national econo-
mies makes many a person dream
of a global competition law and a
super competition authority.

But, as we all know, the precondi-
tions for this, particularly the po-
litical ones, do not exist.

From the viewpoint of globally op-
erating companies this means that
for the time being predictable and
maximally uniform competition law
conditions can only be achieved
through the harmonisation of na-
tional laws and a clear delimitation
of the jurisdiction of courts and
authorities.

From the competition authorities’
point of view the situation is ex-
actly the same.

They have to extend and improve
their international cooperation in
order to tackle the increased threat
of international anti-competitive
practices.

This is not easy.

Experience has shown that busi-
ness activity affecting the jurisdic-
tion of several countries may lead
to conflicts of regulation.

In order to prevent or resolve this
problem countries need to be cau-
tious and coordinate with each other
in setting national standards.

National courts are required to ob-
serve the limits of jurisdiction set
by their national laws.

If, however, a country tries to ex-
cessively claim regulatory jurisdic-
tion outside its territory, it inter-
feres with legal security - also to
the detriment of its companies -
and makes international coopera-
tion between competition authori-
ties difficult.

Such a danger is posed by the most
recent variant of the “effects doc-
trine”, the gateway for the extra-
territorial application of American
antitrust laws.

So far, under the practice of both
EU and US authorities and courts,
out-of-state cases have always
had to bear a direct, if only mini-
mal nexus to the regulator’s coun-

try.

This is the case, for example, if a
price cartel concluded abroad is
also effective in the American mar-
ket and harms parties there.

In the USA a new dangerous trend
is currently emerging which re-
cently culminated in the Empagran
decision by the Washington Court
of Appeals.
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Under this trend US courts now
even find they have jurisdiction if
the damages claimed by the plain-
tiff are not as such caused by the
effects on the American market.

The background of the Empagran
decision is a class action filed by
non-American companies from the
animal feed sector against foreign
companies in the chemical and
pharmaceutical sectors, seven of
them European.

This lawsuit is, as it were, the re-
percussion of the international vi-
tamin cartel.

Should the plaintiffs be successful
with their lawsuit the European
companies concerned will face so-
called punitive or treble damages
amounting to three times the ac-
tual damages caused, which is the
common penalty in the USA and
which has actually been sued for
by the foreign plaintiffs — on top of
the fines imposed by the EU Com-
mission and the US Department of
Justice amounting to 855 million
euros and 900 million dollars, re-
spectively, and the hundreds of
millions of dollars of damages paid
in private settlements.

The suing companies with head-
quarters for example in Ecuador,
Panama, Indonesia and Ukraine,
had purchased vitamins from the
defendants abroad at cartel prices
and had thus suffered damages.
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In its January decision the Wash-
ington DC Circuit Court found that
it had jurisdiction under the “For-
eign Trade Antitrust Improvement
Act of 1982".

Under this law American courts
have jurisdiction in lawsuits against
extraterritorial cartels under two
conditions:

Firstly, the challenged conduct must
have direct, substantial and pre-
dictable effects on the American
market.

Secondly, a claim for damages un-
der American antitrust law must
have resulted from precisely these
effects.

It is this second condition which
raises the core question of the Em-
pagran case, and, I should like to
add, the extraterritoriality problem:

Does the claim for damages have to
be the plaintiff’s claim or is it suf-
ficient if the plaintiff, in order to
establish the court’s jurisdiction,
refers to the damage caused to a
third party by the effects of the
cartel, for example a non-suing
American.

The court found that it had jurisdic-
tion although the damage caused to
the plaintiff was precisely not a re-
sult of the price cartel’s effects on
the American market, since after
all he bought the vitamins abroad.



So much for the legal background.

Being a German lawyer I do not want
to go into whether this interpreta-
tion is correct under American law.

I would rather deal with the possi-
ble effects of this decision on the
international development of com-
petition law and the international
economy.

The Empagran decision is not an
isolated case.

Other decisions or pending pro-
ceedings in the USA relate for ex-
ample to the complaint filed by a
Norwegian oil company against for-
eign operators of cargo ships in the
North Sea (Statoil), and complaints
filed by foreign auctioneers against
the London auction houses Christie’s
and Sotheby’s (Kruman v. Christie’s).

An interesting fact and in my view
a promising sign is that in an opin-
ion addressed to the court the US
administration (the Department of
Justice and the Federal Trade Com-
mission) held that the decision was
incorrect.

In its “amicus curiae brief” the ad-
ministration accuses the court,
among other things, of having mis-
interpreted the law and the history
of its origins.

Moreover it makes it clear to the
court that the American antitrust

laws were created in order to pro-
tect American consumers and not
to regulate competition conditions
in foreign countries.

From a non-American point of view
the administration hits the core of
the matter here.

Just imagine the American reaction
to the following scenario modelled
on the Empagran case and taking
place before a foreign court:

An Ecuadorian plaintiff, having
bought a product from an Ameri-
can manufacturer in Ecuador, which
was overpriced due to a price car-
tel, brings an action for damages
against the said American manu-
facturer before a German court on
the grounds that the price cartel
also violated German cartel law
and that it also caused damage to
other - German - customers.

A German court like any other
European court would obviously
deny jurisdiction in this case.

Any other decision would, quite
rightly, cause protests by US com-
panies and US government agencies.

In the following I would like to
outline the four most significant
effects of the Empagran decision
and explain where this new trend
in US jurisdiction could lead us if it
is not stopped in the initial stages
by a Supreme Court decision.
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The most significant consequence
is no doubt the extraterritorial ex-
tension of American antitrust laws
beyond so far internationally rec-
ognized standards.

The court of appeal based the ex-
tension of its jurisdiction inter alia
on the ground that this was neces-
sary in order to successfully deter
cartel offenders.

Its argumentation is based on the
assumption that international price
agreements which also affect the
American market can only be pre-
vented by applying and enforcing
US antitrust laws.

Here, the court totally disregards
the fact that competition authori-
ties outside the USA also take se-
vere action against price cartels
and rigorously enforce their na-
tional cartel laws.

The court’s indirect assertion that
the conditions abroad were inade-
quate refer to the situation in the
seventies.

At that time, only 20 countries be-
sides the USA had cartel laws,
compared to nearly 100 countries
in 2001.

The Washington court apparently
ignored these drastic changes.

Secondly, by unilaterally extending
national laws to other countries the
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Empagran decision jeopardises in-
ternational cooperation in the fight
against cartels.

In the past European and American
competition authorities made con-
siderable progress in jointly fight-
ing price cartels.

The view taken by some American
courts that effectively combating
international cartels is only possi-
ble on the basis of American laws
is therefore one-sided and counter-
productive.

The negative effects on interna-
tional competition that may result
from cooperation in the fight against
cartels being impaired in this way
are obvious.

Thirdly, the decision also affects
the pragmatic combating of cartels
within the framework of the EU le-
niency programme.

Last year’s revision of the leniency
programme was explicitly welcomed
by the US antitrust authorities.

Now the Empagran decision is
jeopardising the success of this le-
niency programme in Europe.

The incentive for companies to vol-
untarily come forward and report
themselves to the authorities is re-
duced if they have to fear private
class actions in the USA by plain-
tiffs from all over the world.



As a result of the Empagran deci-
sion the number of potential plain-
tiffs in the case of an international
cartel affecting the USA would in-
crease drastically and uncontrolla-
bly.

Theoretically any foreigner who
bought a product anywhere abroad
could go to American courts and
bring an action for treble dam-
ages.

Fourthly, the effects on legal secu-
rity need to be taken into consid-
eration.

Of course this applies particularly
to internationally operating com-
panies which are exposed to differ-
ent legal systems.

Among other things legal security
includes the predictability as to
which direct actions can be brought
against a company before which
court.

The Empagran decision, however,
encourages a trend by which the
choice of international jurisdiction
becomes arbitrary, thus leading to
legal insecurity.

With its decision the DC Circuit
opens up the possibility of “global
forum shopping” for private plain-
tiffs, i.e. to search retroactively
(and profitably) for the most plain-
tiff-friendly rather than the actu-
ally competent court.

In recent years the trend by which
plaintiffs particularly prefer to avail
themselves of the US justice system
has been observed not only in the
area of cartel law.

Treble damages and other forms of
punitive damages as well as the
procedural construction of the class
action attract plaintiffs almost magi-
cally.

In a court decision of 1983 the
British Lord Justice Denning put
this as follows:

“As a moth is drawn to the light, so
is a litigant drawn to the United
States.

If he can only get his case into
their courts he stands to win a for-
tune.”

The extension of the DC Circuit’s
own jurisdiction to plaintiffs from
all over the world increases by
many times the risk of being sued
in the USA in cases not bearing a
direct relation to the USA.

Of course cartel offenders should
not be spared just punishment and
claims for damages suffered by pri-
vate parties.

However, legal security and global
competition will not be improved if
from now on all private actions in
international cartel cases are dealt
with by American courts.
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Therefore my intent as a panelist
today is to draw the attention of
the competition law community in
Europe to this new development in
US jurisdiction. American colleagues
and lawyers seem to agree that the
Empagran case will go to the Su-
preme Court which will eventually
take a decision.

Should the Supreme Court confirm
the Empagran decision contrary to
the arguments also put forward by
the American antitrust authorities,
this would weaken the competition
law framework for global economic
activity to the detriment of compa-
nies and public interests for the
reasons given above.

European companies as well as the
competition authorities of the EU
and its Member States should there-
fore be aware of the consequences
of this new American jurisdiction.

The American justice system gives
interested parties the possibility to
issue opinions on pending cases in
the form of so-called “amicus cu-
riae briefs”.

Against the background of the criti-

cal views on the Empagran deci-
sion, a request for support directed
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at the American partner authorities
would also fall on sympathetic ears
with the US antitrust authorities.

As I have said, the issue of the ex-
traterritorial application of US an-
titrust laws is not new.

It seems to preoccupy the interna-
tional competition law community
at regular intervals.

However, we must not respond by
shrugging off this current trend, as
if it were a well-known and irre-
versible evil.

The fact of the matter is that the
DC Circuit, should its jurisdiction
prove to be a trendsetter, could es-
tablish itself as “global court” for
international price cartels.

As Europeans, market economists
and convinced Atlanticists we must
not allow this to happen.

With all due respect for American
antitrust jurisdiction, the fight against
international price cartels must be
a concern for all of us.

Activism by individual US courts
can be harmful to this end, as well-
meant as it may be.



Bo Vesterdorf
President of the Court of First
Instance of the European Communities

Introduction

It is a great pleasure for me to have
been invited to Bonn by the Bundes-
kartellamt to speak at this impor-
tant conference.

Being a judge and at the same time
President of the Court of First In-
stance of the European Communi-
ties ("CFI”), I do not need to under-
line that I, as little as the Court that
I preside, do not engage in politics
in general nor in competition poli-
tics in particular: we do not regu-
late anything but strive correctly to
apply the various constituent EU
treaties and the legislation adopted
by the Community legislator.

On today’s topic I should like to
begin with a perhaps rather obvi-
ous remark. Many members of the
Community Courts in Luxembourg
would, I feel, share my view that
from our work it is clear that the
times we live in are becoming more
and more complicated, even with-
out the assistance of the legislator,
simply due to the general political
situation in a national, European
and global context. This is no
doubt due in large measure to the
increasingly globalized and com-

plex nature of economies and to
the steadily growing demands be-
ing made in all respects from citi-
zens.

In the two Community Courts we
are experiencing the consequences
of this development in several ways.
First, there seems to be a con-
stantly growing tendency to legal-
ize everything; in other words to
put before the judges problems
which should be solved by politi-
cians but which, precisely because
of their controversial political char-
acter, are often left unsolved at the
political level. This is a regrettable
tendency also seen in our Member
States. Second, a steadily growing
number of cases are being lodged
each year and, thirdly but not least,
we are discerning a growing com-
plexity in an ever larger number of
those cases. On top of that, the
growing economic importance of
many of these cases, in form either
of the economic implications of
our judgments for the undertakings
involved therein or of the size of
the sanctions imposed on such un-
dertaking is apparent. These devel-
opments may be found in particu-
lar in two areas of Community law;
“pure” competition cases and state
aid cases. In the following remarks,
I shall only address what I call
“pure” competition cases, i.e. cases
concerning the application of Ar-
ticles 81 EC and 82 EC and the
Community’s merger-control regu-
lation.
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Competition law and the
globalized market economy

The question that I would like to
address is to what extent, if any,
the Community judges qua judges
participate in applying competition
law as a regulative factor in the
globalized market economy. The
answer to this question depends on
the answer to two ancillary ques-
tions: namely, (A) what is the re-
view competence enjoyed by the
Community courts under the Treaty
and (B) how have these compe-
tences been and how are they be-
ing interpreted by the two courts.
The answer further depends upon
another factor, namely, (C) the effi-
cacy of the judicial control exer-
cised by those courts; by efficacy I
do not only mean thoroughness
but also rapidity.

The answers to these questions are
of major importance for economic
operators not only within the Euro-
pean Union but also for those op-
erating on the global market. They
are central for the efficacy of judi-
cial control.

Let me now turn to the issues
raised by these questions.
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A Competences under the EC
Treaty

Under Article 230 EC the legal con-
trol that the two Community courts
may exercise is limited to a control
of the legality of the measure adopted
by a Community institution. We
have jurisdiction in actions brought
by a Member State, the European
Parliament, the Council, the Com-
mission or by an individual, e.g. an
undertaking, on grounds of lack of
competence, infringement of an es-
sential procedural requirement, in-
fringement of the Treaty or of any
rule of law relating to the applica-
tion of the Treaty, or grounds of
misuse of powers.

The reference to any rule of law
covers under our case-law not only
secondary Community legislation
but also, and very importantly, a
number of fundamental rights and
general principles, such as the
principles of proportionality, legal
certainty and non-discrimination, as
well as the right to an effective ju-
dicial remedy.

In relation to competition cases com-
ing before us, this means in practice
a classical judicial control without
restraint as regards pleas in law
claiming lack of competence, in-
fringement of essential procedural
requirements and misuse of pow-
ers. However, this is not quite so
regarding the two remaining possi-



ble pleas in law, namely infringe-
ment of the Treaty or of secondary
law, in other words the substantive
questions raised by a competition
case.

This leads me to the second issue.

B How these competences
have been and are being
interpreted by the two
Courts

In this respect, let me approach the
subject from a practical angle. When
undertakings bring their competi-
tion cases before the CFI asking for
the annulment of a Commission
decision adversely affecting them,
the applicants normally claim, re-
garding the substance, that the
Commission has got:

1. the facts wrong:
2. the law wrong;

3. has got both of these two ele-
ments wrong and/or;

4.in any event, should not have
imposed any fine or at least not
such a big fine on them.

The critical question is how closely
will/ought the CFI examine such
pleas in law?

As regards the facts, it is necessary
to distinguish Commission deci-
sions applying Articles 81 EC and
82 EC from its merger-control deci-
sions. In the Article 81 EC and
82 EC cases, the question whether
the Commission has got the facts
right concerns past events, while in
the merger cases a significant part
of the analysis is necessarily con-
cerned with what is likely to hap-
pen in the future as a consequence
of the merger; i.e. how will the
merger affect the competition in
the market or markets concerned.’

In the non-merger-control cases, we
have to examine whether the Com-
mission has proven to the required
degree the facts which it claims
constitute an infringement of either
Article 81(1) EC or 82 EC. In this
respect, it follows from the case-
law that the CFI examines this as-
pect of the case without restraint. I
am confident you will agree with
me that the CFI, which as a court
charged with finding facts and law
is alone responsible for this part of
the judicial review, properly under-
takes in these cases a close examina-
tion of the facts. This should not

1 The Court of Justice has itself indicated
that the prospective nature of the analy-
sis must be borne in mind when consid-
ering the Commission’s margin of discre-
tion regarding economic assessments;
see Joined Cases C-68/94 and C-30/95
France a.o. v. Commission [1998] ECR I-
1375, paras. 221 to 224.
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come as a surprise to anybody. After
all, such cases are of great signifi-
cance for the undertakings involved
and clearly of at least a quasi-penal
character whenever pecuniary sanc-
tions are imposed. Indeed, and not-
withstanding the wording of Article
15(4) of Regulation No 17 (see also
Article 23(5) of its successor, Coun-
cil Regulation No 1/2003%), they
are, in my opinion, really of a
criminal character given their de-
terrent and at least partially puni-
tive purpose.” This point of view, I
feel, was implicitly confirmed by
the Court of Justice in its judgment
on appeal in the Hercules (polypro-

2 Council Regulation No 1/2003 on the
implementation of the rules of competi-
tion laid down in Articles 81 and 82 of
the Treaty and amending Regulations
19/65/EEC, (EEC) No 1017/68, (EEC)
No 2988/86, (EEC) No 3975/87, (EEC)
No 3976/87, (EEC) No 1534/91 and (EEC)
No 479/92, 0J 2003, L 1, p. 1. I note that
this view is also taken by Wouter Wils in
his forthcoming article "The Principle of
'Ne Bis in Idem’ In EC Antitrust En-
forcement: A Legal and Economic
Analysis”, to be published presently in
(2003) 26 World Competition.

3 See, in this respect, the view I expressed,
acting as Advocate General, in the joint
Opinion I gave in the Polypropylene car-
tel cases; see Case T-1/89 Rhéne-
Poulenc v. Commission [1991] ECR
11-867, p. 991.
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pylene) case.' Before one exercises
a power to confirm potentially very
significant fines, imposed albeit nor-
mally only on undertakings and not
on individuals, the least one should
be certain of is that the facts have
been adequately proven; in other
words, that the Commission has, to
a sufficient degree of probability,
correctly established the material
facts.

In merger litigation the situation is,
as I have already indicated, some-
what different because the deci-
sions in these cases must rely not
only on present facts but also on
an appreciation of the likely future
factual ramifications of the merger
in question. Thus, in any merger
case, the Commission, before it can
take its decision to approve a
merger following its notification or
to move to a full second-stage ex-
amination thereof, will need to
know and base its appreciation of
that merger, and of its potential ef-
fects on competition, on already
existing material facts, such as the
present position and market shares
of the undertakings in question on

4 See Case C-51/92 P Hercules Chemicals
v. Commission [1999] ECR p. [-4235, and
the view expressed by Advocate General
Darmon in the Woodpulp cases; Joined
Cases (-89/85, (-104/85, C-114/85,
C-116/85, C-117/85 and C-125/85 to
C-129/85 Ahlstrom Osakeyhtié and Oth-
ers v. Commission [1993] I-1575, at
para. 451.



one or more precisely defined and
analysed relevant product or ser-
vice markets and the present posi-
tion and market shares of compet-
ing undertakings. It must then,
having ascertained such core facts,
evaluate the likely effects of the
merger on the competitive situation
on the market(s) concerned. This is
a prospective analysis which requires
the Commission to conclude, in
application of the criteria set down
in the merger regulation, either
that the merger will create or rein-
force a dominant position and have
significant negative effects on that
market(s), or that it will not have
any such effects.

How then does the CFI proceed in
respect of these two different kinds
of examination? As regards the first
one, i.e. present situation of the
undertakings, the CFI will, as it ap-
pears clearly from the case-law (for
example, Gencor’ and Airtours’),
examine closely, and without re-
straint, whether the Commission
has got these facts right. This for
the very simple reason that, if, for
example, the Commission has found
that the acquiring undertaking has
a share of, let us say, some 38.5%
of the concerned product/service
market and the acquired undertak-

5 Case T-102/96 Gencor v. Commission
[1999] ECR II-753.

6 Case T-342/99 Airtours v. Commission
[2002] ECR II-2585.

ing has 15.7% thereof and that, for
that reason, a dominant position
would be created by the merger, it
could be of decisive importance if
the applicants arrive at convincing
the CFI that the latter company did
not hold 15.7% but in fact say only
7.1%. The CFI would and should
examine such an argument very
closely.

As regards, however, the second
part of the assessment, namely the
examination of what will be the
likely effects of the merger on the
competitive situation on the mar-
ket, the CFI has stated that, as long
as the facts regarding the existing
situation have been proved satis-
factorily, the Commission enjoys a
large margin of appreciation re-
garding its analysis of the immedi-
ate or future effects of the merger
in question. The CFI will, therefore,
only annul the Commission’s deci-
sion if the latter has made a manifest
error of appreciation. This principle
has been clearly and unequivocally
stated and, I suggest, correctly ap-
plied by the CFI in recent cases
such as Airtours, the main Schnei-
der case, the main Tetra Laval

7 Case T-310/01 and T-77/02 Schneider
Electric v Commission [2002] ECR
[1-4071. The issue of the Commission’s
margin of appreciation in determining
the extent to which the restoration of ef-
fective conditions of competition re-
quired the complete separation of the
undertakings in question was considered
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case,” as well as in the BaByliss’
and Philips cases.” It remains to be
seen whether the Court of Justice
confirms the Tetra Laval judgment
which, while confirming most of
the underlying thesis of the Com-
mission’s approach, found essen-
tially, like in Kali and Salz and the
Airtours judgment, various flaws
by the Commission in the applica-
tion of its theory to the facts of the
case, but which, unlike Airtours, is
now under appeal.’ In the said
main appeal (i.e. that regarding the

in the related Case T-77/02 Schneider
Electric v. Commission [2002] ECR II-
4201 as the annulment of the contested
divestiture decision in that case resulted
directly from the annulment of the pro-
hibition decision upon which it was
based. This issue was also raised in the
second Tetra Laval case (Case T-80/02
Tetra Laval v. Commission [2002] ECR
1I-4519. In the latter case, the CFI stated
expressly (para. 36) that "... the separa-
tion of the undertakings involved in a
concentration is the logical consequence
of the decision declaring the concentra-
tion incompatible with the common
market”.

8 Case T-5/02 Tetra Laval v. Commission
[2002] ECR 11-4381.

9 Case T-114/02 Babyliss v. Commission
[2003] ECR II-nyr (judgment of 3 April
2003).

10 Case T-119/02 Philips v. Commission

[2003] ECR II-nyr (judgment of 3 April

2003).

See Case C-12/03 P Commission v. Tetra

Laval (lodged on 14 January 2003, pend-

ing) and the appeal C-13/03 P in respect

of Case T-80/02, cited n. 8 above, lodged
on the same day.

1

—_
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judgment dealing with the prohibi-
tion decision), the Commission claims,
inter alia, that the CFI, although
ostensibly accepting the principle
of allowing a margin of apprecia-
tion for the Commission as regards
its economic assessments, has nev-
ertheless in practice failed to re-
spect that margin; in so doing, it
has, instead, allegedly raised the
level of proof required. The Com-
mission contends that the test ef-
fectively applied is no longer whether
the applicants have proved the Com-
mission to have committed a mani-
fest error of appreciation but whether
they have cast sufficient doubts as
to the convincing nature of the
Commission’s case. In effect, the
Commission contends that the CFI
has effectively substituted its own
appreciation for that of the Commis-
sion regarding the likely effects of
the merger on competition on the
markets concerned.”

I shall not comment further on those
cases given that they are under ap-
peal and I have naturally no in-
volvement whatsoever in the hear-
ing of those appeals.

Let me now turn to the question of
whether the defending institution,

12 For a more detailed summary of the
pleas in law advanced by the Commis-
sion in its appeals, see the notice regard-
ing the appeals published at 0J 2003
C 70, pp. 3 and 5, respectively.



in these cases the Commission, has
got the law right. In this respect,
we have to distinguish the inter-
pretation of the law from its appli-
cation to a certain set of facts.

As regards, first, the interpretation
of the law, be it of written rules of
law, case-law, or unwritten rules of
law, such as certain principles of a
fundamental character, it goes al-
most without saying that it is our
prerogative as judges to review the
defendant institution’s interpreta-
tion. We must exercise this func-
tion without restraint and, in my
opinion, the CFI clearly does so.

However, the application of the law
to a certain set of facts is another
thing. If the applicable rules leave
no margin of appreciation the re-
sult is given and we must apply the
rule without leaving any special
leeway to the defendant. Very of-
ten, however, once the facts are es-
tablished and the rules of law cor-
rectly interpreted, those rules leave
the institution with a certain,
sometimes large, margin of appre-
ciation which we must, and I think
(hope), always respect. In other
words, the CFI will only annul if
the defendant institution has com-
mitted a manifest error of appre-
ciation.

Let me take a practical example.
Suppose the Commission has found
that an expected increase in a cer-
tain activity will influence compe-

tition in a significant and negative
way. In this type of case, if the in-
crease comprised a 10% increase,
the CFI would probably, in general,
not question such an appreciation
of the increase. If, however, the in-
crease is only one half of a percent,
we would probably, in most cases,
find that the Commission has made
a manifest error of appreciation.

Let me then, finally, turn to the
two Courts’ role regarding the fines.
According to Regulation No 17 and
its successor (Regulation No 1/2003
which enters into force on 1 May
2004), the CFI has full (plenary) ju-
risdiction in this respect. In other
words, it "may cancel, reduce or
increase”” the amount of the fines
imposed; it is plainly therefore not
just charged with verifying the le-
gality of the Commission’s imposi-
tion of a fine but has unlimited ju-
risdiction in reviewing the amount
of that fine(s). As the Court of Jus-
tice ("Court”) stated recently in its
judgment in PVC II: "More than a
simple review of legality, which
merely permits dismissal of the ac-
tion for annulment or annulment
of the contested measure, the unlim-
ited jurisdiction conferred on the
Community judicature authorises it
to vary the contested measure, even
without annulling it, by taking into
account all of the factual circum-

13 See Art. 17 of Regulation No 17 and Art.
31 of Regulation No 1/2003.
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stances, so as to amend, for exam-
ple, the amount of the fine”." The
only limitations on the CFI's juris-
diction, in this respect, are, accord-
ing to the Court of Justice, essen-
tially that the CFI, first, must indicate
the reasons why it has decided to
modify the fine imposed by the
Commission and second, if several
undertakings are involved in the
same case, it must take care not to
discriminate between these under-
takings when exercising its juris-
diction to alter the fines imposed
and it too, like the Commission,
must respect the principle of pro-
portionality. In its judgment in
Hercules, the Court of Justice stated
that it is not for it on appeal,
"when deciding questions of law in
the context of an appeal, to substi-
tute, on grounds of fairness, its
own appraisal for that of the Court
of First Instance adjudicating, in
the exercise of its unlimited juris-
diction, on the amount of a fine
imposed on an undertaking by rea-
son of its infringement of Commu-

9 15

nity law [...]”.” The matter was put

14 See Joined Cases C-238/99 P,
C-245/99 P, C-250/99 P and C-254/99 P,
Limburgse Vinyl Maatschappij and Oth-
ers v. Commission [2002] ECR I-8375,
para. 692.

15 Case C-51/99 P, cited n. 4 above,
para.109; see also PVC II; para. 614. Ear-
lier in Case C-219/95 P Ferriere Nord v.
Commission [1997] ECR 1-4411, it stated
that the Court has "jurisdiction to con-
sider whether the Court of First Instance
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clearly by Advocate General Fennelly
in his Opinion in Compagnie Mari-
time Belge a.o. v. Commission; where
he opined that the Court of Justice
should limit its review to consider-
ing "any identifiable error of law in
the contested judgment” and, in so
doing, "should satisfy itself that the
Court of First Instance has adopted
the role of unlimited review as-
signed to it by the Treaty and
given adequate consideration to all
the points of fact and law raised in
contesting the fines”."

It should be recalled that the Com-
mission itself may appeal the CFI's
assessment of a fine to the Court of
Justice. It may even do so, by way
of a cross appeal, in the context of
an appeal brought by the applicant
before the CFIL. Thus, the Court may
be faced with a plea alleging that
the fine should be further reduced
and a cross plea from the Commis-
sion to the effect that the original
fine should not have been reduced
(see the pending Volkswagen v.
Commission case).” In that case the
Commission complains that the CFI
erred in law in reducing the
amount of the fine in respect of a

has responded to a sufficient legal stan-
dard to all the arguments raised by the
appellant with a view to having the fine
abolished or reduced” (para. 31).

16 Joined Cases C-395/96 and C-396/96 P,
[2000] ECR I1-1365; see the Opinion of 29
October 1998, at paras. 183 and 184.

17 Case C-338/00 P.



certain period on the apparent ba-
sis that the anti-competitive agree-
ment in question was notified, al-
beit in an irregular form. Advocate
General Ruiz-Jarabo Colomer has
recommended that, although the
impugned passage of the judgment
is “somewhat lacking in precision”,
it may nevertheless be inferred
“that the Court of First Instance
proceeded on the basis that the
communication of 1988 served to
show that the [rule of the agree-
ment at issue] was not in itself suf-
ficiently serious to merit sanction
[and that] [b]e that as it may, the
lack of precision in this instance
must operate for the benefit of the

9 18

accused undertaking”.

The power of full jurisdiction has
been used very sparingly by the
CFI. We have, indeed, only a very
few times fully exercised the power.
In several of the ”Cartonboard”
cases the CFI found that part (re-
garding market collusion) of an al-
leged violation of competition law
by certain of the participants in the
cartel had not been proved satis-
factorily by the Commission."” This

18 See para. 101 of his Opinion of 17 Octo-
ber 2002.

19 See, e.g., Case T-295/94 Buchmann v.
Commission [1998] ECR II-813. In other
cases, the CFI, having overruled the
Commission’s findings as to the extent
and/or duration of an undertaking’s par-
ticipation in the cartel at issue, exercised
its full jurisdiction to reduce the fine im-

type of error by the Commission
may often lead the CFI to reduce
the fine in relative terms. However,
in those cases, the CFI decided not
to reduce the fine stating that the
proven part of the participation in
the cartel was serious enough to
justify maintaining the level of the
fine imposed by the Commission.”
In fact, the CFI therefore effectively
increased the fine for the proven
part of the violation. In another case,
which is representative of the other
end of the scale, the CFI decided to
annul the fine even though the
Commission was found to have
proved all of the alleged violation.”

Even though it has been repeatedly
stated in the case-law of the Com-
munity judicature that it is for the
Commission, as an integral part of
its competition policy, to decide
the general level of fines it wishes
to impose, and even though the
Community Courts have, in prac-
tice, almost invariably accepted the
limitation on their own jurisdiction
inherent in this approach (see, for
example, the CFI's judgments, all
now under appeal, in the cases

posed; see e.g. Case T-334/94 Sarri6 v.
Commission [1998] ECR 1I-1439, espe-
cially para. 411. On appeal, the Court of
Justice further reduced the fine; see Case
C-291/98 P Sarrié v. Commission [2000]
ECR 1-9991.

20 See Buchmann, paras. 178-180.

21 Case T-86/95 Compagnie Générale Mari-
time v. Commission [2002] ECR II-1011.
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concerning the alleged "Pre-insulated
Pipe Cartel” cartel” as regards the
1998 Commission Guidelines on
the Method of Setting Fines),” this
area remains one where the CFI
could, if it so wished, exercise a
more active influence on the com-
petition policy being applied in in-
dividual cases, either by more read-
ily lowering the general level of
fines imposed or, indeed, by raising
it. We have, at least so far, refrained
from doing so. If the CFI were to
do so, it would be, however, in the
interests of legal certainty for all
parties concerned, including, of
course, the Commission, important
to endeavour to maintain as con-
sistent an approach as possible. The
most appropriate forum for the CFI
to consider such a new approach
would be, it seems to me, in its
forthcoming new “grand chamber”
formation. Thus, in an appropriate
case, that formation may provide
the fitting forum for debating the
appropriateness of adopting a more
activist approach regarding the level
of fines. In stating this view, how-
ever, I would recognize that the
overall reluctance to date signifi-
cantly to interfere with the fines
imposed by the Commission does
in itself constitute a form of nega-

22 See, e.g., Case T-9/99 HFB a.o, v. Com-
mission [2002] ECR 1I-1487 (on appeal,
Case C-202/02 P).

23 0J 1998 C9, p. 3.
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tive exercise of the full jurisdiction
power.

In the context of a discussion re-
garding globalization, of particular
import is naturally the question of
the scope of the principle of ne bis
in idem. Both Article 4 of Protocol
No 7 to the European Convention
on Human Rights and Article 50 of
the Charter of Fundamental Rights
of the European Union recognize
the applicability of the principle in
criminal proceedings. Given the at
least quasi-penal nature of the fines
that may be imposed in competi-
tion infringements proceedings, the
Court of Justice in PVC II has now
clearly accepted that the principle
is mutatis mutandis applicable:
hence, it precludes "in competition
matters, an undertaking from being
found guilty or proceedings from
being brought against it a second
time on the grounds of anti-
competitive conduct in respect of
which it has been penalised or de-
clared not liable by a previous un-
appealable decision”.” In PVC II
the Court also confirmed the right
of the Commission to resume an
infringement proceeding where its
earlier decision in respect of the al-
leged violation at issue was an-

24 See Joined Cases C-238/99 P,
C-245/99 P, C-250/99 P and C-254/99 P,
Limburgse Vinyl Maatschappij and Oth-
ers v. Commission, cited n. 14 above,
para. 59.



nulled for procedural grounds (in
that case, because the decision had
not properly been authenticated by
the college of Commissioners); such
an annulment did not amount to
an “‘acquittal’ within the meaning
given to that expression in penal
matters”, so that "[i]n such a case
the penalties imposed by the new
decision are not added to those im-
posed by the annulled decision but
replace them”.” It would seem, how-
ever, to flow from PVC II that the
principle would preclude the Com-
mission from resuming an investi-
gation upon finding direct evidence
of a cartel where a first decision in
respect of that alleged cartel was
annulled due to the insufficiency of
the indirect evidence relied upon in
the absence of direct evidence of
collusive behaviour.

Turning to the issue of multiple
geographic prosecutions, as such, it
is important to recall that in the
seminal Wilhelm case the Court re-
jected the argument that double
proceedings under national and
Community competition law in re-
spect of alleged anti-competitive
behaviour would infringe the prin-
ciple of ne bis in idem. ** This in-
terpretation was justified (paragraph
3) on the basis of the difference be-
tween the two laws ("Community

25 Ibid., para. 62.
26 Case 14/68 Wilhelm v. Bundelskartellamt
[1969] ECR 3, at paras. 3 and 11.

and national competition law on
cartels consider cartels from differ-
ent points of view”) and particu-
larly on the fact that Community
competition law focuses on trade
between Member States, while "each
body of national legislation pro-
ceeds on the basis of the considera-
tions peculiar to it and considers
cartels only in that context”. The
Court does not appear, therefore,
unlike Advocate General Roemer in
his Opinion in that case, to have
precluded the possible application
of the principle to the relationship
between Community and national
competition laws.” Following its
Advocate General, the Court also
observed (paragraph 11) that "a
general requirement of natural jus-
tice [...] demands that any previous
punitive decision must be taken
into account in determining any

9 28

sanction which is to be imposed”.

27 The learned AG opined that the principle
could only apply within the "framework
of a particular legal system” and this
was not the case with the inter-
relationship between Community law
and national, "so long as the Communi-
ties do not constitute a federal legal or-
der” ([1969] ECR 1, at p. 25).

28 AG Roemer had suggested that reasons
of fairness would dictate that the Com-
mission take account of sanctions im-
posed by national regulatory authorities
and this was supported, by analogy, with
Art. 90 CS, pursuant to which the Com-
mission had to take account of any deci-
sion adopted at national level when de-
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However, in the meantime, the
European Court of Human Rights
has judged that the principle of ne
bis in idem is infringed not only
where a person is tried twice for
what is nominally the same offence
but also where he is prosecuted
twice for two offences whose es-
sential elements overlap.” Such case-
law must, it seems to me, on the
basis of the recent Roquette deci-
sion, be taken into account when
interpreting the scope of the prin-
ciple’s contemporary application in
Community competition law.” In-
deed, Advocate General Ruiz-Jarabo
Colomer would appear to have rec-
ognised in his recent opinion of 11
February 2003 in respect of the ap-
peal brought against the CFI's judg-
ment in the Italcementi cement-
cartel case that, in the light of such
developments, the Wilhelm ap-
proach may need to be reconsid-
ered.”’ According to the learned
Advocate General, ”[tlhe classic
formulation of the ne bis in idem
principle requires that three identi-
cal circumstances should be pre-
sent: the same facts, the same of-
fender and the same legal principle
- the same value - to be pro-

termining a penalty to be imposed under
Community law ([1969] ECR 1, at p. 26).

29 Franz Fischer v. Austria, judgment of 29
May 2001, Application No 37950/97.

30 See Case C-94/00 Roquette Fréres [2002]
ECR 1-9011.

31 Case C-213/00 P Italcementi v Commis-
sion (judgment pending).
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tected”” In other words, “[t]he de-
cisive factor is not whether the
right to impose a penalty is exer-
cised under one legal system or
under several legal systems, but
that, in order to know whether an
act may be punished more than
once, the person exercising the
power to impose the penalty, must
ascertain whether, with the various
penalties, the same legal principles
are being protected or whether, on
the contrary, the values which are

» 33

being protected are different”.

In Italcementi, the Advocate Gen-
eral has concluded that the differ-
ence between Italian competition law
and Community competition law
are now minimal, given that the
1990 Italian legislation effectively
transcribes the latter (substituting
"Italian market” for "Community
market”). In his view, "[t]he test of
the territorial extent for the unlaw-
ful conduct is not substantive, but
adjectival, since it does not affect

32 Ibid., para. 89. See also para 56 of his
Opinion in Joined Cases C-187/01 and
C-385/01 Géziito and Briigge, [2003]
ECR I-nyr (the issue of the general scope
of the ne bis in idem principle, i.e. the
conditions governing its applicability,
was not addressed in the judgment of
the full Court of 11 February 2003).
Nevertheless, it is submitted that the un-
derlying tenor of the judgment is far
from adverse to a broad potential inter-
pretation of that scope.

33 Ibid.,Opinion in Goziito and Briigge,
para. 56



the nature of the infringement, but
only its intensity”: in other words
the two sets of rules may be re-
garded as pursuing the same legal
value or objective for the purposes
of the application of the ne bis in
idem principle.” If the Court en-
dorsed this view, a major obstacle
to the potential application of the
principle would be removed, given
that nearly all national competition
laws are now Dbased, at least in
large part, on the text of Articles
81 EC and 82 EC. Where differ-
ences of a substantive nature re-
main, the principle of ne bis in
idem would be inapplicable but the
regulator undertaking the second
investigation would, of course, be
obliged, for reasons of natural jus-
tice/equity, to take account of any
sanction imposed following the
first investigation.

The issue of parallel investigations
by the Commission and national
competition authorities will not be
eliminated by the entry into force in
May 2003 of Regulation No 1/2003,

Article 3 thereof, which is concerned
with the "relationship between Ar-
ticles 81 EC and 82 ECand national
competition laws”, provides:

”1. Where the competition authori-
ties of the Member States or na-
tional courts apply national compe-

34 Cited n. 32 above, para. 94.

tition law to agreements, decisions
by associations of undertakings or
concerted practices within the mean-
ing of Article 81(1) of the Treaty
which may affect trade between
Member States within the meaning
of that provision, they shall also
apply Article 81 of the Treaty to
such agreements, decisions or con-
certed practices. Where the compe-
tition authorities of the Member
States or national courts apply na-
tional competition law to any abuse
prohibited by Article 82 of the
Treaty, they shall also apply Article
82 of the Treaty.

2. The application of national com-
petition law may not lead to the
prohibition of agreements, decisions
by associations of undertakings or
concerted practices which may af-
fect trade between Member States
but which do not restrict competi-
tion within the meaning of Arti-
cle 81(1) of the Treaty, or which
fulfil the conditions of Article 81(3)
of the Treaty or which are covered
by a Regulation for the application
of Article 81(3) of the Treaty. Mem-
ber States shall not under this Regu-
lation be precluded from adopting
and applying on their territory
stricter national laws which pro-
hibit or sanction unilateral conduct
engaged in by undertakings.”

Furthermore, Article 3(1) and (2) of
the Regulation are expressly stated
(see Article 3(3)) to be inapplicable
where national competition authori-
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ties and courts apply national merger
control law. Finally, they do not
“preclude the application of provi-
sions of national law that pre-
dominantly pursue an objective
different from that pursued by Ar-
ticles 81 and 82 of the Treaty”. It
is, thus, clear that there will remain
a not insignificant number of areas
in which the national authorities
may apply national competition
law (or related laws) in such a way
that it will not be possible to say
that they are pursuing the same ob-
jective as Articles 81 EC or 82 EC.
The principle of ne bis in idem will
therefore remain inapplicable (see
notably recital 9 in the preamble to
the Regulation pursuant to which it
is envisaged that national competi-
tion authorities and courts may con-
tinue to apply national legislation
which “pursues predominantly an
objective different from that of
protecting competition on the mar-
ket”).

Where, however, the application of
national competition law coincides
with that of Articles 81 EC and
82 EC, it is clear from Article 11(6)
of Regulation No 1/2003, in par-
ticular, that the conduct of simul-
taneous proceedings by the Com-
mission and national competition
authorities, which involve or have
as their potential object the imposi-
tion of fines or penalty payments
pursuant to Articles 81(1) EC and
82 EC will be precluded. On the
other hand, not formally precluded
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will be the initiation of a second
investigation by the Commission
once the national authority has
completed a first one. I would fore-
see no problem from the perspec-
tive of the principle of ne bis in
idem with such an investigation
provided that at least one of the
three circumstances identified, I be-
lieve correctly, by Advocate General
Ruiz-Jarabo Colomer as being es-
sential for its application, is absent.
Thus, it may be, as the learned Ad-
vocate General concludes in Ital-
cementi, that the facts investigated
by the Commission may differ from
those pursued by the national au-
thorities in their investigation.” On
the basis of the natural justice/equity
consideration the recognition of
which underlies the Court’s (and
Advocate General’s) approach in
Wilhelm, the Commission would be
obliged to take account of the sanc-
tion imposed by the national au-
thority if it were to consider the
imposition of a sanction appropri-
ate at the end of its investigation.

Finally, on this issue, as regards
parallel investigations by national
competition authorities, it is note-
worthy that, under Article 13(1) of
Regulation No 1/2003, two national
competition authorities may not act
“against the same agreement, deci-
sion of an association or concerted

35 See Case C-213/00 P, cited n. 32 above,
at paras. 98 to 104.



practice”, since "the fact that one
authority is dealing with the case
shall be sufficient grounds for the
others to suspend the proceedings
before them or to reject the com-
plaint”. Although this does not ex-
clude a subsequent investigation
by a second national competition
authority, it is arguable that, where
all three of the conditions identified
by Advocate General Ruiz-Jarabo
Colomer are present in a case, such
a second authority would, on the
logic of his approach to the princi-
ple of ne bis in idem, be precluded
from investigating an alleged in-
fringement of Article 81(1) EC or
82 EC, at least where a sanction
has already been imposed by a first
national authority or by a national
court in that Member State. Such a
conclusion would not necessarily
be particularly welcome. Even though
an effect on trade between Member
States is of course necessary for
Article 81(1) EC or 82 EC to be ap-
plicable, it may, none the less, be
the case that the first national au-
thority or court has not sufficiently
taken account of the Community-
wide dimension to the infringement
when fixing the amount of any
fine imposed. As Wils, to my mind
cogently, argues in his recent arti-
cle, it would make little economic
sense absolutely to preclude other
national authorities from seeking
adequately to penalise the infring-
ing undertakings for the effects of
the infringement which manifested
themselves on the territories for

which they have geographic com-
petence in circumstances where the
sanction imposed following a first
investigation was really only di-
rected at penalising the effects of
the anti-competitive behaviour that
were felt on the market for which
the authorities of that Member State
were responsible. Indeed, it may be
queried whether national authori-
ties will really ever be (even in the
era of enhanced cooperation her-
alded by Regulation No 1/2003 and
the establishment of the European
Competition Network in October
2002) in a position adequately to
assess the full ramifications of the
effects of collusive or abusive be-
haviour whose geographical scope
is clearly not limited to their own
(and/or neighbouring territories).™
Should such economic criteria be
entirely excluded when considering
the scope of applicability of the ne
bis in idem principle in these cir-
cumstances?

The issue of the extent to which
the Commission (or national com-
petition authorities applying Com-
munity competition rules) should
take account of fines or penalties
imposed by third-country authori-
ties in its own decision(s) regarding
the effects within the Community
of conduct that it also finds to be
anti-competitive is separate. What-
ever about the identity of the facts

36 Cited n. 3 above.
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and/or the offender(s), serious ques-
tions arise, in the absence of global
harmonization of the substance of
competition/anti-trust laws, as to
whether it is possible to talk about
“the same legal principle - the same
value - to be protected” in this
context. The reasoning underlying
the Wilhelm judgment would seem
to be applicable by analogy. Never-
theless, as the issue, at least as far
as I understand, concerning the ap-
propriate level of the fines to im-
pose for the effects within the
Community of a cartel applied in-
ternationally, is before the CFI
(fourth chamber) in the "amino ac-
ids” ("Lysine”) cases, in which judg-
ments will be delivered on 9 July
2003, further comment from me at
this stage would not be apt.” It
would, in particular, be inappropri-
ate for now to comment on those
cases themselves.

C Efficacy of judicial control

As I mentioned in my introductory
remarks, the extent to which the
two Community Courts play a cer-
tain regulative role in respect of

37 See Case T-220/00 Cheil Jedang v. Com-
mission, Case T-223/00 Kyowa Hakko
Kogyo v. Commission, Case T-224/00
Archer Daniels Midland and Archer
Daniels  Midlands  Ingredients  v.
Commission, and Case T-230/00 Daesang
and Sewon v. Commission.
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competition law depends largely on
the efficacy of judicial control. And
by efficacy I mean both thorough-
ness and rapidity. As regards thor-
oughness, I believe the CFI has
demonstrated, even in its relatively
short history, the careful way in
which it performs its review-of-
legality function in respect of Com-
mission competition decisions.

The real problem, however, is the
rapidity, or lack of the same, with
which the CFI examines and de-
cides cases. A normal action against
an Article 81 EC or 82 EC Commis-
sion decision will on average take
some 24 to 30 months to adjudge.
An average cartel case will take be-
tween 36 and 60 months to deal
with depending on the number of
participating companies challeng-
ing the Commission decision. A
normal merger case not benefiting
from the expedited procedure will
also take 24 to 30 months to de-
cide.

Regarding the Article 81 EC and
82 EC cases, it is quite often said
that such a 24 to 30-month period,
although slow, presents no major
problems for litigants. It is gener-
ally as fast if not faster than the
average comparable case would take
before most national courts. The
same may be said as regards the
cartel cases. Although these views
may be accurate, it must be re-
called that there is often and, in
cartel cases almost always, an ap-



peal(s) to the Court of Justice. Ex-
perience has shown that the latter
may take almost as long to adjudge
such generally complex appellate
cases, albeit limited to points of
law, as the CFI takes to deal with
the case(s) at first instance. This
means that for the parties obtain-
ing the final answer will often be
up to four to five years in the pipe-
line in non-cartel cases and five to
eight years in cartel cases. In the
meantime, any fines imposed will
have to be paid and some blame
will inevitably be fixed on the im-
plicated undertaking(s) and its(their)
management, even though in a
number of cases the undertaking(s)
may later be found to have been
innocent, at least in part, of the al-
leged competition-law violations.
Furthermore, other undertakings not
parties to but interested in the out-
come of the case (and the CFI itself
where an appeal is lodged with the
Court of Justice) will have to wait
quite a long time before knowing
the final answer to what may be
important legal questions for other
pending cases. In the meantime, the
CFI may continue, in other cases,
incorrectly to apply certain of the
rules of law at issue.

These problems with which we are
all familiar from procedures before
national courts, while bothersome
enough in Article 81 EC and 82 EC
cases, are of critical import in
merger cases. It really is no com-
fort to undertakings that judicial

control is thorough in merger cases
if that control takes so long that
the proposed merger has, in the
meantime, become devoid of any
commercial interest because of
wholly changed market situations.
This will very often be the case if a
final and favourable judgment for
an applicant is handed down two
to three years after the introduction
of the case before the CFI.

This is the very reason why the CFI
proposed and received the Coun-
cil’s approbation for the introduc-
tion of an amendment to our rules
of procedure allowing us to adjudge
particularly urgent cases, such as
certain merger cases, pursuant to
an expedited (colloquially known
as fast-track) procedure. As you
will know the judgments in the re-
cent Schneider and the Tetra Laval
cases were rendered some ten months
after the cases were brought before
the CFI, while those brought in
BaByliss and Philips were given in
just under a year. The Tetra Laval
judgments, which were favourable
to Tetra, have now been appealed
to the Court of Justice which will
probably decide them within the
normal time limits governing ap-
peals, namely within two to three
years.” Since in implementation of

38 I am informed that no application for an
expedited procedure, pursuant to Article
62a of the Rules of Procedure of the
Court of Justice, was lodged with the
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the judgments the Commission, hav-
ing recommenced the procedure be-
fore it thereby (in my view correctly)
requiring Tetra Laval to re-notify
the merger, concluded its fresh in-
vestigation of the amended merger
by approving it (subject to an addi-
tional condition which was ac-
cepted by the notifying parties), if
the Commission were to loose its
appeals, the commercial interest of
that merger, which has now been
implemented, for those parties will
have been preserved. Altogether more
uncertain, is what will happen if
the Court of Justice upholds the ap-
peal, as the Commission indicated
publicly at the time of adopting the
second decision that it reserved its
right to review that new decision in
the event of its succeeding before
the Court of Justice in its appeals
against the CFI judgments annul-
ling its initial decisions concerning
the merger (i.e. the prohibition de-
cision of 30 October 2001 and the
subsequent divestiture decision of
30 January 2002 requiring Tetra La-
val to divest itself of its sharehold-
ing in Sidel).”

Court by either the appellant with its ap-
peals of 14 January 2003, or by respon-
dent when submitting its replies on 27
March 2003.

39 See IP/03/36 of 13 January 2003 where
the Commission states: "Today’s clear-
ance decision which takes account of the
judgment of the CFI could be affected by
the outcome of the Commission’s appeal
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The problem with the expedited
procedure is that it means putting
aside for some time other cases to
the detriment of the parties in those
cases so as to deal expeditiously with
the case where the procedure is to
apply. However, and as importantly,
dealing with all but a straightfor-
ward case by this procedure inevi-
tably puts such a strain on the
chamber and the judge-rapporteur
in question (not to mention all of
the supporting services but particu-
larly the CFI's registry and the in-
stitution’s translation services), be-
cause of its very particular and
different procedures, that we simply
cannot, in any way, provide guaran-
tees to applicants seeking, even in
merger cases, the application of the
procedure. It must further be ad-
mitted that, even if the CFI were to
be able to provide such guarantees,
even ten months may not always
be sufficiently fast for the judicial
control thereby exercised to be of
commercial value to the merging
parties or to competitors desirous of
challenging the Commission’s deci-
sion.

I have already argued in other fora
and I will repeat it here today that
the solution to the problems that I

and an eventual re-examination of the
Commission’s earlier decision by the
Court of Justice or by the CFIL in the
event that the matter would be referred
back to it by the Court of Justice”.



have just mentioned cannot be
solved within the framework of the
existing two-level, Community-court
system.” The CFI is a court of gen-
eral jurisdiction, the scope of which
has been significantly expanded by
the Treaty of Nice, which entered
into force on 1 February 2003. A
draft Council decision already to
extend the CFI's present jurisdic-
tion so as to cover cases introduced
directly by Member States in any
area of Community law against the
Commission (a potential competence
in fact conferred by the Treaty of
Maastricht back in 1991) is now at
an advanced stage of discussion.
Further transfers of first-instance,
direct-action competence may fol-
low in the short to medium term.
This means that one cannot expect
CFI judges, even if they were so to
be agreeable (which frankly for the
most part I doubt), to specialize in
competition cases, that is to say
beyond the degree of familiarity
which follows from deciding a
relatively high number of such
cases, albeit at irregular intervals
in between deciding other sorts of
cases. Furthermore the Court of

40 See, e.g. the speech given as the 2002
annual address to the United Kingdom
Association for European Law, at King’s
College, London, on 22 November 2002,
a slightly revised form of which will
presently be published as Vesterdorf
"The Community court system ten years
from now and beyond: challenges and
possibilities” (2003) 28 ELRev. 303.

Justice is the de facto supreme and
constitutional court for European
Community/Union law and, as such,
should not have to deal with cases
which, although often factually very
complex, constitute, legally speak-
ing, quite ordinary cases frequently
requiring the application of well
known rules of law in accordance
with well established case-law. I
am fortified in this conclusion by
the fact that on perusing the judg-
ments and orders given on appeal
by the Court of Justice in “pure”
competition cases, I note that most
were decided by chambers and not
by the plenary formation. The Court
of Justice should be allowed to
concentrate its resources on the most
important questions of EU law in
order to ensure, as best as possible
with its limited resources, the unity
and consistency in the interpreta-
tion and application of that law.
Having to hear appeals in virtually
all cartel cases and in many other
competition cases poses, in my per-
sonal opinion, a very significant
workload of what may be regarded
as being of a somewhat inappro-
priate character for a supreme and
constitutional court.

The solution to the problems of
sufficiently efficient and rapid ju-
dicial control in the area of compe-
tition law could therefore, I believe,
be sought by the establishment of a
separate new specialized "Competi-
tion Court of the European Union”.
The EC Treaty, as amended by the
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Treaty of Nice, now allows (Article
225a EC) precisely for that. Upon
proposal by the Court of Justice, or
by the Commission, the Council can,
by unanimous vote, decide to estab-
lish what the Treaty of Nice calls
“judicial panels”, in other words,
specialized courts, to deal at first
instance with cases in specific ar-
eas of Community law.

The Commission will soon be pro-
posing formally to establish a staff
court, a "judicial panel” which will
reduce the work load of the CFI to
which it will be attached and for
which the CFI will become the ap-
peal judge. Furthermore, such cases
will no longer in principle come
before the Court of Justice, save
where the latter, on its own initia-
tive, acting on foot of a proposal
from its First Advocate General,
decides exceptionally to “review”
an appellate judgment of the CFL
Another such specialized court is in
the pipeline for the new Commu-
nity patent.

I would advocate, in this context,
that serious consideration be given
to the establishment of a "Competi-
tion Court of the European Union”
as soon as possible, but subject to
the proviso that it can also be
agreed that preliminary-reference
jurisdiction in pure competition cases
be, at the same time, transferred to
the CFL It is only by being required
regularly to deal with competition
law issues by virtue of answering
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Article 234 EC references (as is the
case for the Court of Justice at pre-
sent) that the CFI could hope to
maintain the degree of familiarity
with competition law that would be
necessary to enable it competently
to exercise appellate jurisdiction in
competition cases vis-a-vis such a
new competition court and thus as-
sure a high degree of unity and
consistency in the application by
that court and by national courts
of Community competition law (as
the Court of Justice does at present
regarding the CFI and the national
courts).” Such a new court could
have rules of procedure tailor-
made to deal in an efficient way
with Article 81 EC and 82 EC cases
and, especially, with merger cases.
The judges could, from the begin-
ning, be chosen for their known
expertise in this area of law and
they would rapidly be in a position
to gain further expertise because
they will only be dealing with com-
petition law cases.

41 Where exceptionally the judgment of the
CFI itself potentially poses a serious
threat to the unity and consistency of
Community law, the Court of Justice
will, of course, acting on a proposal
from its first Advocate General, be em-
powered to re-examine any such judg-
ment (see Arts 225(2) and (3) EC, as
amended by the Treaty of Nice, and Art.
62 of the new Statute of the Court of
Justice).



I would stress the importance of
considering relatively soon such a
reform of the system. With the
2004 enlargement now less than a
year away, the steadily growing
number of cases in all areas of
Community law already being gen-
erated for the Community judica-
ture from among the present Mem-
ber States and the CFI's forthcoming
new role as court of appeal in cer-
tain areas of law, it will plainly be
impossible for us (and, I believe,
also for the Court of Justice) to
guarantee, if the present system is
maintained, not only thoroughness
but also sufficient expedition in the
exercise of our judicial-review func-
tions, even though both of these
requirements are especially impor-
tant in the area of competition law.
This will, a fortiori, be the case,
I believe, when the full implica-
tions of decentralization of Com-
munity competition law begin to
become a reality after the entry
into force in May 2004 of Regula-
tion No 1/2003.

Let me finish by stressing that, in
my view, the increasingly global
character of activity in this area of
law does nothing but further in-
crease the necessity of modifying
the present system. When a consid-
erable number of cases before the
Commission and the CFI involve
situations where some or all of the
undertakings concerned are estab-
lished outside the Union, which is
often and will increasingly become

the case, there is a need to be able,
at Union level, to decide our legal
problems both correctly and quickly,
so as to avoid such companies, which
practically always also do business
within the EU, from having fre-
quently to encounter protracted un-
certainty as to their legal rights and
obligations in situations where some
of their economic activity or merger
proposals are permitted where they
have their seats but prohibited in-
side the Union, or vice versa. The
CFI has, as you are no doubt well
aware, on a number of occasions
had to decide cases where none of
the applicants has had its seat within
the EU but was nevertheless doing
business there. We have cases where,
for example, the US authorities have
given the green light to proposed
mergers which have been prohib-
ited by the Commission and where
annulment actions have subse-
quently been lodged before the CFI
in respect of the Commission’s de-
cision. This is most notably the
case in GE and Honeywell,” which
concern the Commission’s decision
of 3 July 2001 (Case No COMP/
M.2220 General Electric/Honeywell)
and where the undertakings in ques-
tion are now anxiously awaiting the
CFI judgments. In the Tetra Laval

42 See Case T-209/01 Honeywell Interna-
tional v. Commission (pending) and Case
T-210/01 General Electric v. Commission
(pending).
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case, where the undertakings in-
volved also operated globally, the
merger in question was approved
by all third-country regulatory au-
thorities including the US authori-
ties. The wait therefore is now for
the Court of Justice to adjudge the
Commission’s appeal against the
CFI's annulment of the Commis-
sion’s initial decision to block the
deal. One needs to make sure that
such cases are solved as rapidly as
possible so that, first, the affected
industry and more particularly the
undertakings directly involved can
obtain legal certainty with suffi-
cient expedition from the Commu-
nity judicature for the Commu-
nity’s judicial-review process to
have “real” value for them and, sec-
ond and more generally, so that
Europe can remain as attractive a
place as possible for such under-
takings to do business.

The risk of diverging final judg-
ments on the substance particularly
as regards major merger deals is
one of the important impediments
to the further development of a
globalized market economy. This
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risk can only to a certain degree be
avoided by enhanced co-ordination
and co-operation between enforce-
ment agencies. Development of soft
law by and self-convergence between
competition/anti-trust regulators is
undoubtedly useful. In this connec-
tion the "International Competition
Network” that has been developed
in recent years clearly has an im-
portant role to play. It should,
however, not be forgotten that soft
law is not hard law. It is not even
law and we the judges of the Com-
munity judicature can only apply
Community law (Article 220 EC). In
order to avoid as much as possible
the occurrence of diverging court
decisions affecting the same busi-
ness enterprises, it seems to me that
one needs to draw up new hard
laws harmonising as much as is
politically feasible the substantive
rules of competition law and on as
global a scale as possible.

In any event, one issue appears clear,
global problems ultimately require
global solutions, however politi-
cally difficult the achievement of
the latter may seem.



Marie-Dominique Hagelsteen
Présidente du Conseil de la
Concurrence

Si j'ai bien compris nous sommes a
la recherche de la définition des
possibilités et des limites que donne
aujourd’hui le droit de la concur-
rence pour réguler une économie
de marché globalisée, ou qui se
globalise.

Je crois qu’il faut d’abord acter que
personne ne peut plus contester au-
jourd’hui que la globalisation et la
mondialisation de l’économie de
marché est un fait qui s’impose a
nous, que ’on soit favorable ou pas
a cette évolution.

Ce constat étant fait, quelle est sa
conséquence pour la bonne régula-
tion concurrentielle des marchés?
Quels sont les enjeux? Quels sont
les effets? Quelles sont les réactions
possibles?

Sur ce sujet, il me semble que 1’'on
peut raisonner en trois points.

1) Oui, le droit de la concurrence
est clairement une force régulatrice
dans une économie de marché glo-
balisée.

2) Mais, il rencontre aussi beau-
coup d’obstacles sur son chemin et
je citerai des exemples rencontrés
par le Conseil de la concurrence en
France.

3) Mais, il semble qu’aujourd’hui
quelques perspectives de solution
se dessinent.

I - Oui, clairement, le droit de la
concurrence est, ou plutot devrait
étre, une force régulatrice, dans
une économie de marché globalisée.

Plusieurs raisons a cela :

1) Par définition, le droit quel qu’il
soit, exerce une fonction de régula-
tion, qu'il s’agisse de relations en-
tre des personnes, des entreprises
ou des Etats puisqu’il tend a définir
clairement les devoirs et les obliga-
tions de chacun.

Le droit est aussi un instrument de
gestion de la complexité, puisqu’il
est habitué a intégrer des parame-
tres différents et a combiner des
normes différentes.

Enfin, le droit est un facteur de la
sécurité et de la transparence des
échanges et des transactions.

Il me parait donc clair que le bon
fonctionnement d’'une économie de
marché globalisée appelle le droit,
non pas pour réglementer ce mar-
ché, mais seulement et essentielle-
ment pour garantir son bon fonc-
tionnement.

2) Et le droit de la concurrence est
certainement celui qui peut s’appli-
quer le plus facilement a I'économie
de marché globalisée et internatio-
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nalisée, puisque s’agissant d’'un droit
économique, il repose sur des ana-
lyses économiques qui, en principe,
sont universelles des lors que 1'on
raisonne dans le cadre d'une éco-
nomie de marché.

Partout, dans le monde, ce droit est
fait, pour sa substance essentielle,
des mémes concepts -la définition
des cartels, des abus de position do-
minante, des concentrations- et plus
largement des mémes méthodes
d’analyse, voire parfois des mémes
procédures : par exemple, I'import-
ance des sanctions ou le dévelop-
pement aujourd’hui des procédures
de leniency. Et, il est vrai, que les
autorités de concurrence, lorsqu’elles
se rencontrent, comme nous le fai-
sons aujourd’hui, n’ont aucune dif-
ficulté a échanger entre elles, car
trés largement elles parlent des mé-
mes choses et elles parlent le méme
langage.

I devrait donc étre trés facile
d’utiliser le droit de la concurrence
comme une force régulatrice de
I’économie de marché globalisée
puisque apparemment il devrait étre
trés aisé pour les autorités de concur-
rence de travailler entre elles sur
des dossiers dont les implications
traversent les frontieres.

Car, ce n’est bien évidemment qu’a
cette seule condition que le droit de
la concurrence peut réguler des pra-
tiques et des transactions qui, elles,
ne connaissent pas les frontieres.
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I - Mais, de fait, notre expérience
vécue, a nous autorités de concur-
rence, est légerement différente et
nous expérimentons, tous, les in-
suffisances du droit de la concur-
rence pour assurer la bonne régula-
tion de I'économie globalisée.

2-1 - D’abord, il faut rester mo-
deste et constater d’'une part, que le
droit de la concurrence n’est pas la
seule force régulatrice de marché
qui s’internationalise : il y a d’autres
domaines d’action tout aussi im-
portants pour le bon fonctionne-
ment des marchés mondiaux : la
discipline des marchés financiers,
I'harmonisation des normes comp-
tables, la lutte contre 1’évasion fis-
cale internationale et le blanchi-
ment d’argent.

I faut constater aussi, d’autre part,
que le droit de la concurrence a ses
propres limites, méme dans le strict
cadre national. Nous connaissons
tous des secteurs économiques dans
lesquels, depuis de nombreuses an-
nées, les pratiques anticoncurrentiel-
les se répétent, alors méme que de
trés lourdes sanctions ont été pro-
noncées par les autorités de la
concurrence.

2-2 - Mais par dela ces insuffisan-
ces générales, nous savons bien
qu'il existe des facteurs intrinse-
ques qui viennent limiter la perti-
nence du droit de la concurrence
pour réguler une économie de mar-
ché globalisée.



Méme si le droit de la concurrence
repose partout dans le monde sur
les mémes concepts de fond, il
existe aujourd’hui des différences
énormes en ce qui concerne le droit
des procédures, les pouvoirs recon-
nus aux autorités de concurrence,
et méme l'environnement juridique
général de chaque autorité. Ces dif-
férences font clairement obstacle a
une mise en ceuvre unifiée du droit
de la concurrence par dela les fron-
tieres, seule efficace pour réguler
les pratiques des entreprises qui se
sont internationalisées.

Je voudrais citer ici deux exemples
rencontrés récemment par le Conseil
de la concurrence.

Chacun sait que nos compétences
sont, en reégle générale, dominées
par la théorie des effets et que nous
ne pouvons pas, en principe, ap-
préhender des pratiques qui ont
lieu sur notre territoire mais dont
les effets se situent sur les autres
marchés. Or, nous avons rencontré
un cas de restrictions a des prati-
ques d’exportations paralleles en
matiére pharmaceutique, pratiques
qui avaient lieu en France, ou donc
pouvaient se trouver réunies les
preuves et étre appliquée efficace-
ment une sanction, mais qui affec-
taient essentiellement le marché de
pays européens voisins.

En Tl'absence d’instrument de coo-
pération juridique existant entre nos
pays, nous avons décidé de conser-

ver et de traiter ce dossier sur le
terrain du seul droit communautaire
qui nous a semblé pouvoir nous don-
ner une habilitation suffisante méme
si nous rencontrerons certainement
des difficultés dans ce dossier pour
apprécier exactement les effets des
pratiques que nous avons consta-
tées.

Un autre exemple peut étre choisi
en matiere de concentration.

Malgré le caractere largement com-
munautaire du sujet, nous ren-
controns de plus en plus souvent
des opérations qui mettent en cause
des entreprises dont aucune n’est
francaise, ni méme n’a de filiale en
France, mais dont I'activité affecte
le marché francais. Dans ce cas, il
est évident que la recherche d’infor-
mations sur ces entreprises et leur
activité est plus difficile pour une
autorité nationale de concurrence.

Nous avons aussi connu d’autres cas
dans lesquels le projet de concen-
tration affectant plusieurs marchés
nationaux, il y avait eu une pluri-
notification aupres de plusieurs au-
torités de concurrence, chacune se
pronongant séparément et pour son
seul marché. La difficulté est alors
bien évidemment d’arriver a une
position cohérente.

Inversement, et dans un autre cas,
nous avons rencontré une concen-
tration qui quoiqu’ affectant I'ense-
mble des pays situés sur 'arc alpin
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(I’Autriche, 1’Allemagne, la Suisse,
I'Ttalie et la France) n’a été exami-
née que par les autorités francaises.
II s’agissait du rachat par une so-
ciété italienne du seul fabricant fran-
cais de remontées mécaniques pour
le ski, seuls deux autres opérateurs,
un autrichien et un suisse, restant
sur le marché. Ce dossier n’avait
pas de dimension communautaire ;
il a été soumis aux seules autorités
de concurrence frangaises. Il avait
finalement pour conséquence de
faire passer de quatre a trois le nom-
bre de fabricants de ces remontées
en Europe, et peut-étre méme dans
le monde entier.

Malgré ce renforcement d'un oli-
gopole sur un marché typiquement
européen, nous n’avons pas trouvé
sur le marché francais de raisons
valables de nous opposer a cette
opération. Elle a donc été autorisée
par les autorités francaises. Elle in-
téressait certainement les autres
pays alpins qui, apparemment, n’ont
pas été saisis. C’était donc une lourde
responsabilité pour nous et, si de-
puis deux ou trois ans, les prix des
remontées mécaniques ont augmenté
dans les Alpes, je crains que nous
en soyons responsables et je m’en
excuse aupres des skieurs qui sont
présents dans cette salle.

Dans une telle affaire, un systeéme
d’examen conjoint par les autorités
de concurrence des trois ou quatre
pays concernés ou par l'autorité
communautaire aurait certainement
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été préférable, mais aucun moyen
juridique ne le permettait.

IIT - Pour permettre au droit de la
concurrence d’étre une vraie force
régulatrice dans une économie de
marché, il faut donc explorer un
certain nombre de pistes.

Bien entendu, personne ne peut
croire aujourd’hui a I'existence d'une
solution unique de type mondial
qui régulerait la concurrence pour
le monde entier.

D’autres voies me paraissent beau-
coup plus fructueuses.

- La premiére consiste a développer
la communauté professionnelle des
personnes qui dans le monde,
s’'intéressent ou ont a appliquer le
droit de la concurrence. Il faut que
ces personnes (avocats, économistes,
juristes, magistrats, responsables
d’autorités) se connaissent, appren-
nent a parler le méme langage et
échangent sur les problemes
qu’elles rencontrent comme nous le
faisons aujourd’hui grace a I'excel-
lente initiative du Bundeskartellamt.

- 11 faut, en deuxiéme lieu, faciliter
une convergence plus grande des
droits de la concurrence pour assu-
rer une meilleure cohérence des
analyses et des décisions.

Des instances comme 1'0CDE, la
CNUCED, I'OMC ou I'ICN sont des
fora particulierement appropriés pour



mettre les droits et les pratiques en
concurrence et faire émerger les
meilleures regles et les meilleures
pratiques pour tous. Ils constituent
peu a peu le cadre de référence au-
quel nous nous reporterons tous.

Enfin, la convergence des droits ne
sera jamais suffisante pour résoudre
un probléme de concurrence qui
s'étend a plusieurs territoires et
concerne donc plusieurs autorités.
Des solutions sont a trouver dans la
possibilité de véritables coopérations.

A cet égard.

e En tant qu’autorité de concur-
rence d'un pays appartenant a
la Communauté Européenne,
jattends beaucoup du cadre ré-
gional, et notamment de la ré-
forme du réglement 17, méme
si la aussi, il me semble qu’il
reste encore aujourd’hui beau-
coup de difficultés pratiques a
surmonter.

e Mais plus largement, il est bon
aussi que de véritables coopé-
rations bilatérales se dévelop-
pent afin de pouvoir faire face
a ces problémes nouveaux que

nous apporte la globalisation
de I’économie.

Au total, je crois que 1'on peut faire
un bilan raisonnablement optimiste
de la capacité du droit de la concur-
rence a réguler une économie de
marché globalisée.

L’économie et le développement in-
ternational des entreprises sont cer-
tainement aujourd’hui en avance sur
la capacité de régulation du droit
de la concurrence au niveau mon-
dial.

Mais des initiatives fortes existent
et se développent a I’échelon ré-
gional ou a I'échelon mondial et, a
terme, elles porteront certainement
leurs fruits.

Toutefois, la condition essentielle
de la réussite de ces initiatives me
parait rester la création et le déve-
loppement d’'une communauté nom-
breuse et vivante des personnes qui
ont en charge dans le monde entier
I'application du droit de la concur-
rence.

Et c’est bien, me semble-t-il, ce que
nous avons fait depuis deux jours.
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Marie-Dominique Hagelsteen
President of the Conseil de la
Concurrence

If T understand correctly we are look-
ing to define the possibilities and
limits of competition law in regu-
lating the globalised or globalising
market economy.

I think first of all it should be
noted that globalisation in general
as well as the globalising market
economy are undeniable facts to-
day, developments which are im-
posing themselves on us whether
we like it or not.

Now, what does this mean for an
adequate competitive regulation of
markets? What are the objectives?
What are the effects? What are the
possible reactions?

I think the following three con-
clusions can be drawn on this is-
sue:

1) Yes, competition law undoubt-
edly is a regulatory force in a global-
ised market economy.

2) However it also faces a great
deal of obstacles on its way. I am
going to outline some examples ex-
perienced by the Conseil de la con-
currence in France.

3) Nevertheless some solutions seem
to be emerging on the horizon.
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I - Yes, without a doubt competi-
tion law is, or rather should be, a
regulatory force in a globalised
market economy.

There are several reasons for this:

1) Any law by definition exercises
a regulatory function, whether it
concerns relations between persons,
companies or countries, since it
clearly defines each party’s duties
and obligations.

The law is also an instrument for
complexity management since it
can integrate different parameters
and combine different rules.

Finally the law is a factor which
brings security and transparency to
trade and business transactions.

It is thus clear to me that the law is
a necessary prerequisite, not for
regulating a globalised market econ-
omy, but solely and essentially for
ensuring its well-functioning.

2) And competition law certainly is
the one most readily applicable to
a globalised and nationalised mar-
ket economy since, being an eco-
nomic law, it is based on economic
analyses which in principle are
universal as far as a market econ-
omy is concerned.

All over the world competition law
is comprised of the same concepts
in its essential substance - defini-



tion of cartels, abuses of dominant
positions, concentrations - and, in
a broader sense, of the same meth-
ods of analysis, sometimes even the
same procedures: for example, the
level of sanctions or currently the
development of leniency programmes.
And indeed, when competition au-
thorities get together, as we are to-
day, they have no difficulty what-
soever to communicate with each
other since essentially they talk about
the same things and speak the
same language.

Consequently it should be very
easy to employ competition law as
a regulatory force in the globalised
market economy since competition
authorities apparently would not
have any difficulty to cooperate on
cases with cross-border effects.

And after all this is quite obviously
the only way for competition law
to be able to regulate practices and
transactions which, for their part,
do not know borders.

II - Actually, however, we, the
competition authorities, make rather
different experiences and we all deal
with the insufficiencies of competi-
tion law in ensuring adequate regu-
lation of the globalised economy.

2-1 - I think first of all it seems
appropriate to show some modesty
and note firstly that competition is
not the only regulatory force in an
internationalising market. There are

other fields of action which are
equally important for the well-
functioning of global markets: the
discipline of the financial markets,
the harmonisation of accounting
rules, the fight against international
tax evasion and money laundering.

Secondly it should be noted that
competition law has its own limits,
even at the strictly national level.
We are all aware of sectors where
anticompetitive practices have been
recurring for years, despite very
heavy sanctions imposed by the
competition authorities.

2-2 - But apart from these general
insufficiencies there are of course
intrinsic factors limiting the rele-
vance of competition law in regu-
lating a globalised market econ-
omy.

Even if competition law is based on
the same basic concepts all over
the world, there are huge differ-
ences today regarding procedural
law, the powers granted to compe-
tition authorities and even their
general legal environment. These
differences clearly stand in the way
of a uniform implementation of
competition law beyond national
borders, which is the only effective
approach to regulating internation-
alised business practices.

I would like to cite two cases re-

cently examined by the Conseil de
la concurrence.
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We all know that our competencies
are generally governed by the ef-
fects theory. Thus we cannot in
principle take action against prac-
tices which, although committed
on our domestic territory, only af-
fect foreign markets. For instance,
we had to deal with a case of prac-
tices restricting parallel exporta-
tions in the pharmaceutical sector.
These practices took place in France,
where consequently the relevant
evidence was to be found and a
sanction could be effectively im-
posed. However, they essentially
affected markets in neighbouring
European countries.

As there was no instrument for le-
gal cooperation between our coun-
tries we decided to handle the case
ourselves but exclusively under
Community law which we believed
sufficiently empowered us to do so,
even though we did encounter some
difficulties in exactly evaluating
the effects of the practises we had
established.

Another example can be chosen in
the area of mergers.

Although this subject mainly has a
Community dimension we are faced
more and more often with opera-
tions involving companies none of
which are French and which do not
even have subsidiaries in France,
but whose activities affect the
French market. In this case it is
quite clear that it is more difficult
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for a national competition author-
ity to gather information on such
companies and their activities.

We have also seen other cases in
which multiple notifications were
submitted to several competition
authorities as the planned concen-
tration affected several national
markets, and in which each author-
ity made a separate decision only
in respect of its own market. Obvi-
ously the difficulty lies in reaching
a coherent position.

Conversely, we have seen in an-
other case that a concentration
which affected the whole of the
Alpine States (Austria, Germany,
Switzerland, Italy and France) was
only examined by the French au-
thorities. This case dealt with the
takeover of the only French manu-
facturer of mechanical ski lifts by
an Italian company which only left
two other manufacturers, one Aus-
trian and one Swiss firm, on the
market. The case did not have Com-
munity dimension; it was solely
submitted to the French competi-
tion authorities. As a final conse-
quence the number of manufactur-
ers of mechanical ski lifts was
reduced from four to three in
Europe, and maybe even world-
wide.

Although an oligopoly was thus
strengthened in a typically Euro-
pean market we did not find valid
reasons in the French market for



opposing this operation. It was
therefore cleared by the French au-
thorities. Although this operation
would surely have been of interest
to the other Alpine countries, they
were apparently not involved. So
in this case we had a high respon-
sibility, and if the prices of me-
chanical ski lifts in the Alps have
risen in the last two or three years,
I am afraid we are responsible for
this and I have to apologise to the
skiers who are present here.

In such a case a joint examination
system by the competition authori-
ties of the three or four countries
concerned would certainly have
been preferable, but there were no
legal means providing for such a
procedure.

III - In order to allow competition
law to play the role of a genuine
regulatory force in a market econ-
omy a number of approaches should
be explored.

Of course nobody can assume to-
day that there is one universal so-
lution for a worldwide regulation
of competition.

In my opinion other approaches ap-
pear to be much more promising.

The first approach consists of de-
veloping the professional commu-
nity of those worldwide who deal
with or apply competition law. It is
necessary for these persons (law-

yers, economists, jurists, judges,
members of authorities) to know
each other, to learn to speak the
same language and to exchange
their experiences of problems faced
in practice, just as we are doing to-
day thanks to the excellent initia-
tive taken by the Bundeskartellamt.

- Secondly, we must promote greater
convergence of competition laws in
order to ensure improved coher-
ence of analyses and decisions.

Organisations such as the OECD,
UNCTAD, WTO and ICN are par-
ticularly suitable forums for put-
ting laws and practices in competi-
tion with each other and for
allowing the best rules and prac-
tices for all of us to emerge. These
could gradually form a framework
all of us could refer to.

However, the convergence of the
different laws will never be suffi-
cient to solve competition problems
affecting several territories and thus
concerning several authorities. So-
lutions should be found in the pos-
sibility of establishing effective co-
operation.

In this context:

e As a competition authority of a
member country of the Euro-
pean Community, we are set-
ting great hopes in the regional
framework and particularly in
the review of Regulation 17,
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although, in this area as well,
there appear to be many diffi-
culties we still have to over-
come in practice.

e  Furthermore, however, it would
also be favourable to develop
genuine bilateral cooperation
in order to be able to face the
new problems caused by the
globalisation of the economy.

On the whole I think we can con-
clude on a fairly optimistic note
regarding the ability of competition
to regulate a globalised market
economy.

Surely, the economy and the inter-
national development of companies
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are presently still ahead of the
regulatory ability of competition
law at the global level.

But a number of powerful initia-
tives are already emerging at the
regional or global level which, in
time, will certainly bear fruit.

Nonetheless the key condition for
these to be successful still seems to
be the creation and development of
a large and lively community of
those in the whole world who are
in charge of applying competition
law.

And I think this is exactly what we
have been doing for the past two
days.



David Lewis
Chairperson
Competition Tribunal South Africa

1.

I can’t imagine what possible
value could be added by the
8" member of such a distin-
guished panel. Let me, though,
try and reflect, on the theme
of this conference and of this
panel in particular from the
perspective of a developing
country that is a relatively re-
cent arrival to the world of
competition law.

From one perspective the pe-
riod since the late ‘eighties has
to be viewed as a golden age
for competition law. Dozens of
countries that had formerly re-
sisted a role for the market
have now wholeheartedly em-
braced this mechanism. It was
ultimately this embracing of
the market that underpinned
the proliferation of national
competition authorities through-
out the transition and develop-
ing economies. I can’t recall
the precise figure but whereas
some dozen countries had func-
tioning competition statutes at
the beginning of the 1990s by
the end of the decade this had
mushroomed to over 90 and
still growing.

And, of course, it was not only
domestic trade that was in the

process of liberalisation. Inter-
national trade barriers were also
in the process of being dis-
mantled freeing up to a sub-
stantial extent flows of cross-
border trade and investment.
For many, these two develop-
ments - the establishment of
national competition authori-
ties in all corners of the globe
and the dismantling of barriers
to international trade and in-
vestment - portended the ex-
tension to the international
market of the sort of competi-
tion rules increasingly applied
in national economies both to
ensure that the conduct of
firms on the international mar-
ket conformed broadly to these
widely accepted competition
rules and also to ensure that
international treaties opening
up trade were not undermined
by anti-competitive rules and
conduct on the various domes-
tic markets.

So this was a good time for
proponents of competition law.
We were speeding along a
broad highway with no sign
that our onward rush was to
be interrupted in any way
whatsoever. And yet if the title
theme of this conference is to
be believed, we have, a few
years down the road, hit a
cross-road in the middle of the
highway. Why? Clearly, the
theme of this particular panel
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suggests that globalisation may
have something to do with this.

I have to say at once that from
where I sit, I'm not sure that
globalisation has yet impacted
much on the legitimacy and
standing of national competi-
tion law enforcement. For the
most part we are examining
mergers and alleged anti-com-
petitive practices located clearly
within the boundaries of our
national market.

But globalisation does regu-
larly come knocking at our
door - which is to say that we
are regularly required to inves-
tigate and adjudicate interna-
tional mergers and that we
have, on at least one occasion,
examined serious anti-trust
harm to our local consumers
perpetrated by a cartel based
in a foreign jurisdiction. More-
over, I have no doubt that our
consumers and our develop-
ment prospects in general are
undermined by the unchecked
activities of international car-
tels and by the persistence of
barriers to international trade
that, were they to be applied
to domestic trade, would con-
travene national competition
laws. South Africa is, for ex-
ample, one of the world’s larg-
est user of anti-dumping ac-
tions. Hence, even if not top of
the agenda at the moment, I

think that unless we seriously
confront and resolve the prob-
lem that the globalisation of
markets represents for essen-
tially national competition en-
forcement, we are storing up
problems for the future. And
the problem is, of course, that
if we don’t find a global ap-
proach to a global issue we risk
undermining the entire global
project itself. The risks con-
fronting cross-border invest-
ment will increase or, at least,
become less certain; and the
costs of transacting interna-
tional trade will rise. Ultimately
the consequences for the ex-
tent and conduct of interna-
tional flows of goods and capi-
tal are potentially severe.

These problems will also un-
dermine the standing of na-
tional competition laws. The
legitimacy of competition laws
in developing and transition
economies is enormously en-
hanced by the high profile and
standing achieved by competi-
tion law in Europe and the US.
The notion that these two ju-
risdictions are at loggerheads
and that they cannot harmo-
nise approaches to the regula-
tion of cross-border competi-
tion issues provides the basis
for questioning the legitimacy
for enforcement efforts every-
where. ‘Europe’ the argument
goes, ‘may enjoy the luxury of



being able to offend a large
international investor. We don’t.

The problems in the way of
national solutions to this global
problem are two-fold. The first
is that even though such a
multitude of nation states have
passed competition statutes,
statutes that, by and large, em-
body somewhat similar general
principles, the fact is that they
are sufficiently divergent in
their objectives, in their sub-
stantive content and their pro-
cedures to constitute a veritable
Tower of Babel of competition
laws and practice. The second
is the mercantilist approach
that continues to dominate the
international trade agendas of
nation states. Hence a country
noted for the vigour with which
it pursues domestic and inter-
national cartels, can still have
on its statute book a law that
specifically provides for the
establishment of export car-
tels. Or countries that extol the
efficiency and welfare raising
consequences of competitive
markets can still deny their
consumers access to the cheap-
est agricultural or steel prod-
ucts.

The second set of problems -
that of anti-competitive na-
tional practices that inhibit in-
ternational trade and invest-
ment - can only be resolved

10.

through the institution respon-
sible for the development and
enforcement of international
trade rules, namely, the WTO.
In the scale of what that or-
ganisation measures as pro-
gress, I have no doubt that there
has been significant advance
but we seem to be very far
away from an effective inter-
national competition instrument.
By ‘effective’ I understand an
agreement that begins to sub-
ject locally sanctioned prac-
tices that impact on interna-
tional trade to internationally
agreed competition rules. My
overwhelming impression of
the WTO discussions - and I
may well not understand the
code in which these discus-
sions are inevitably conducted
- is that the negotiation of a
competition instrument is not
very high on anyone’s list of
priorities except possibly the
EU and that its major role is
going to be as a bargaining
chip in securing agreements in
higher priority areas.

I am rather more interested in
the measures and institutions
that are, at least in part, di-
rected at solving the first set
of problems that I have identi-
fied, namely the proliferation
of diverse national statutes
and efforts aimed at harmonis-
ing them. These are, I should
underline, problems that arise
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from globalisation and that
will ultimately impact on the
pace and character of global-
isation. Hence, the prolifera-
tion of cross-border mergers is
a phenomenon rooted in and
representative of globalisation.
The requirement to notify and
seek approval of the transac-
tion from an increasing num-
ber of national jurisdictions
stems from the proliferation of
national competition statutes.
It is wholly conceivable that
these notification and approval
requirements tip the already
considerable costs entailed in
transacting an international
merger beyond the point that
the transacting parties find ac-
ceptable. Divergent national
procedures, time frames and
substantive evaluation criteria
contribute significantly to in-
creasing the costs associated
with the review of interna-
tional mergers. This will ulti-
mately find expression in a
reduction of cross-border in-
vestment and trade.

It is fundamentally mistaken
and, in fact, counterproduc-
tive, to embark on the process
of reducing these differences
by seeking harmonisation in
the letter of national competi-
tion laws or ‘hard conver-
gence’. Better to seek ‘soft con-
vergence’, a harmonisation in
the investigative and adjudica-
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tive approaches of national
competition authorities. This
requires an institutional setting
that maximises the degree of
contact between competition of-
ficials with an agenda that fo-
cuses on substantive enforce-
ment issues. There are, in my
experience, two bodies that
meet these criteria, viz, the
OECD Global Competition Fo-
rum and the newly established
International Competition Net-
work. Both are ambitious ven-
tures that bring together com-
petition officials from both the
mature and emerging competi-
tion jurisdictions and whose
agendas are, by and large, con-
cerned with examining concrete
enforcement issues.

The OECD Forum is, in my
view, making a major contri-
bution to soft convergence. The
forum incorporates both OECD
members as well as a large
number of non-member devel-
oping countries. The research
reports and the papers and
transcripts of the various round-
tables are standard reading in
most developing country juris-
dictions largely because they
deal with complex issues in a
very accessible, almost con-
versational manner. The actual
forums themselves generate
useful documentary material
and an unusually high level of
participation by both devel-
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oped and developing coun-
tries. However it is the OECD
peer reviews that are without
parallel both in providing the
participating agencies with mir-
rors that allow them to criti-
cally examine their own per-
formance in a very supportive
environment and that are
enormously enhancing of their
standing in their own coun-
tries.

The ICN is, if anything, a more
ambitious effort than the OECD
global forum, and this for three
reasons. Firstly it seeks to bring
together a larger grouping of
nations than does the OECD
effort. This means that it in-
cludes amongst its members a
number of jurisdictions that
have barely embarked on the
path of enforcing competition
law. Secondly, although the
ICN is, on the face of it, an in-
stitution for soft convergence,
in reality there is an impatient
desire to move into hard con-
vergence. Thirdly, it is trying
to realise its ambitions through
the medium of a virtual or-
ganisation. These problems are
inter-related.

There is good reason for the
ICN’s attempt to include all
national competition agencies
in its ranks - certain of these
may not be very functional at
present, but many of these
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will, and possibly already are,
engaged in merger review. But
it does mean that the concerns
and discourse of the institu-
tion has to accommodate them
- in other words the ICN risks
becoming an organisation that
appeals either to the well es-
tablished or to the fledgling
agencies or to neither. At the
moment it is keeping two sets
of activities going - the ongo-
ing merger projects in which
there is next to no developing
country involvement and which
some developing countries feel
is dominated by the non-
governmental advisors or pri-
vate lawyers associated with
the ICN; and then a number of
projects oriented towards de-
velopment although even here
the actual involvement of de-
veloping countries has been
minimal.

The ambivalence regarding the
proper role of the ICN vis a vis
the crucial convergence ques-
tion is expressed in the merger
groups which have increas-
ingly seen the adoption of tor-
tuously negotiated ‘best prac-
tices’ as their way forward. It
is reasonably clear and per-
fectly understandable that those
agreeing these best practices
view them as areas around
which hard convergence is
most likely. The upshot is that
the discussions and the agree-
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ments are hedged by the same
sort of painful caution and
conservatism as say the WTO
discussions so that the out-
come is not the best practice
but rather the best possible
practice - in other words these
are not aspirational practices
against which actual practices
can be reflected but they are
rather a measure of what the
major agencies and national
law groups will accept. But in
contrast with the WTO there is
no way of enforcing them and
this is starting to call into
question the credibility of the
agreements and of the ICN it-
self. This is not to say that the
only way that enforcement
can be achieved is through a
legally binding international
treaty. There are more subtle
forms of enforcement, or, what
is the same thing, softer mo-
dalities of enforcement but for
this a very active, dedicated
organisation is required to en-
sure that the agreements are
inclusive of the membership
and that there is tight and
consistent follow up and ad-
vocacy in favour of the agreed
practices.

Which brings me to my final
point: a virtual organisation
has about as much chance of
performing its functions as a
paperless office. In fact, the
ICN has achieved a remarkable

amount given the constraints
of its organisational form al-
though one may argue that its
organisation is as virtual as
the DOJ or FTC buildings and
staff in Washington or the
DG-Comp building in Brussels.
That is to say there is an un-
acknowledged secretariat and
it is to be found in the inter-
national departments of the
big agencies. However this is
not sustainable. For one thing
I sense that even these rela-
tively well resourced agencies
are straining under the weight
of their ICN obligations. Also
it means that the effective se-
cretariat is unaccountable to
the ICN and will inevitably
and understandably ensure that
the organisation meets the ob-
jectives of the national agencies
to whom it is actually account-
able rather than the member-
ship as a whole. An important
function of a secretariat in an
organisation whose member-
ship is as objectively unequal
as is this one is precisely to
ensure that the least able are
assisted and drawn into the
organisation. Indeed in the
case of the ICN it is vital -
from the perspective of ensur-
ing soft convergence - that
the ideas and ‘best practices’
emanating from the confer-
ences and working groups en-
gage the national staff respon-
sible for the nuts and bolts of
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daily competition work. In-
deed, possibly the most sig-
nificant activity that the ICN
has thus far undertaken has
been a conference on merger
investigation in Washington di-
rected at more junior staff lev-
els than grace the councils of
the ICN. If the ICN is to be an
instrument for soft conver-
gence then this activity has to
be extended and it has to em-
brace the whole national mem-
bership of the ICN and this re-
quires something more than a
virtual organisation.

I should not be misunderstood:
there is a huge amount of
goodwill towards the ICN from
all of its members reflecting, I
think, the shared perception
that an international network
of competition agencies is
necessary. But if it is not

established on a sounder organ-
isational footing then it will
not survive beyond the present
crop of leadership and it will
be difficult to resurrect. Nor
should I be heard to say that
there is not awareness of these
problems in the ICN - there is.
But there is also a fear that
any attempt to move from the
present virtual state of the or-
ganisation is tantamount to
buying an office block in Ge-
neva staffed by overpaid and
underemployed international
civil servants. That is not the
only alternative model although
any strengthening of the insti-
tution will require resources. I
cannot believe that the power-
ful private and public actors
and institutions that stand be-
hind this initiative cannot do
what it takes to establish the
ICN on a sounder footing.
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Dr. UIf Boge

Priasident des Bundeskartellamtes

Lieber Herr Prof. Moschel, haben
Sie herzlichen Dank fiir die Mode-
ration dieser abschlieBenden Dis-
kussionsrunde der Konferenz.

Ein besonderer Dank auch den Po-
diumsteilnehmern.

Meine Damen und Herren,
wir sind am Ende der XI. Internati-
onalen Kartellkonferenz angelangt.

Die Beitrdge hitten nicht vielfélti-
ger und facettenreicher sein kon-
nen. Und sie haben bestitigt, dass
die Wettbewerbsbehoérden in der
Tat in einem schwierigen Span-
nungsfeld operieren.

Die Herausforderung, mit kartell-
rechtlichen Eingriffen unternehme-
rische Freiheit nur so weit wie no-
tig, d. h. zur Gewihrleistung des
Wettbewerbs und der Freiheit an-
derer, einzuschrianken, bleibt eine
Daueraufgabe.

Deutlich wurde aber auch, dass vie-
le der Teilnehmer die Gefahr der
Zerfaserung der Kartellrechtsan-
wendung und der Wirtschaftspolitik
sehen, die mit dem politischen
Bestreben zusammenhéngt, einzelne
Branchen oder Sektoren einer spe-
zifischen Aufsicht zu unterstellen.

Fir die Aufforderung ,Wehret den
Anfingen!”, ist es schon spét, aber
vielleicht nicht zu spit.

Die Diskussion von heute Morgen
hat gezeigt, dass wir zu Recht dem
Thema der Globalisierung und der
Bedeutung des Wettbewerbsrechts
fiir diese Entwicklung aber auch
die der Riickwirkung der Globalisie-
rung auf das Wettbewerbsrecht brei-
ten Raum gegeben haben.

Ob nun

- Gratwanderung zwischen Ein-
griff und Freiheit,

— weiteres Eintreten flir eine
Wettbewerbspolitik und Wett-
bewerbsrechtsanwendung aus
einem Guss statt ihrer Zerfase-
rung,

— oder Bewiltigung der Heraus-
forderung an die Wettbewerbs-
behérden durch die Globalisie-
rung,

ein Fazit bleibt: Die Wettbewerbs-
behorden miissen stirker zusam-
menriicken.

Ich bin sicher, dass die Zukunft
weitere Fortschritte bringen wird.
Denn schlieBlich eint uns alle das
Ziel, einen fairen und sicheren Rah-
men fiir die Wirtschaft zu schaffen,
um Wettbewerb und Wohlstand zu
fordern.
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Die letzten zwei Tage haben uns
einige wichtige Orientierungen gege-
ben.

Meine Damen und Herren,

ich danke Thnen ganz herzlich, dass
Sie der Einladung nach Bonn so
zahlreich gefolgt sind.

Und ich hoffe, Sie hatten neben
dem Konferenzprogramm Gelegen-
heit - oder haben sie noch heute
Nachmittag - die Stadt Bonn und
die Umgebung - wozu auch Kéln
gehort — niher zu erkunden.

Ich mochte allen sehr danken, die
diese Konferenz unterstiitzt und in
dieser Form erst moglich gemacht
haben. Hier wende ich mich an ers-
ter Stelle an die Dolmetscher. Sie
haben erst die Voraussetzung ge-
schaffen, um Sprachgrenzen zu tiber-
winden, sie haben ausgezeichnete
Arbeit geleistet.

Ich mo6chte vor allem aber auch
den Mitarbeitern des Bundeskar-
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tellamtes danken, die diese Konfe-
renz organisatorisch vorbereitet und
begleitet haben. Stellvertretend fiir
alle Mitarbeiter des Referats fiir In-
ternationale Wettbewerbsbeziehun-
gen mochte ich Herrn Mundt als
den Leiter dieser Einheit nennen.

Meine Damen und Herren,

der Schauspieler und Schriftsteller
Curt Goetz hat einmal gesagt:

Eine Geschichte schreibt man am
besten, indem man mit dem An-
fang beginnt, sie zu Ende fiihrt und
dann sofort aufhort.

Ein Schlussredner sollte sich daran
halten.

Deshalb mochte ich die Konferenz
fiir dieses Jahr schlieBen, IThnen ei-
nen schénen Nachmittag vielleicht
in Bonn und eine gute Heimreise
wiinschen. Und ich wiirde mich freu-
en, wenn sich die Wettbewerbsfa-
milie in zwei Jahren wieder hier in
Bonn versammeln wiirde.



Dr UIf Boge
President of the Bundeskartellamt

Professor Moschel, thank you very
much for moderating the closing
discussion of our conference.

And particular thanks also to the
panelists.

Ladies and Gentlemen,

We have now come to the end of
the 11" International Conference
on Competition.

The contributions that have been
made could not have been any more
diverse. And they have confirmed
that competition authorities indeed
operate within a difficult area of
conflict.

The challenge of intervening under
competition law in such a way that
entrepreneurial freedom is limited
only to the extent necessary to en-
sure competition and the freedom
of others, remains a continuous
task.

It has also become clear, however,
that many participants see the danger
of a fragmentation of the application
of competition law and economic
policy due to political endeavours to
subject individual sectors to a spe-
cific control.

It is a little late to “nip things in
the bud”, but maybe not too late.

This morning’s discussion has shown
that we were right in devoting so
much time to globalisation and the
significance of competition law in
this development as well as the re-
percussions of globalisation for com-
petition law.

Whether we speak about

- a tightrope walk between inter-
vention and freedom

- further commitment to creating a
uniform competition policy and
application of competition law in-
stead of them becoming frag-
mented

- or coping with the challenge glob-
alisation poses for competition
authorities

one conclusion remains: Competi-
tion authorities must move closer
together.

I am sure that the future will bring
about further progress. For ulti-
mately we are all united by the
same goal of creating a fair and se-
cure framework for the economy in
order to promote competition and

prosperity.
The past two days have given us

some important ideas for achieving
this.
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Ladies and Gentlemen,

I was delighted that so many of you
accepted our invitation to come to
Bonn. Thank you all very much for
coming!

And I hope that if you have not al-
ready had an opportunity to do so
during the conference days, you
might have a chance this afternoon to
explore Bonn and the surrounding
area, for example the city of Cologne.

I would like to thank all of those
who supported this conference and
who made it possible in the first
place for the event to take place in
this form. Here, my thanks first of
all go to the interpreters. It is their
work which has enabled us to
overcome language barriers, and
they did an excellent job.

In particular I would also like to
thank the Bundeskartellamt staff
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responsible for the organisation of
the conference. Here I would like to
mention Mr Mundt, the Head of the
International Section, as the repre-
sentative of all staff members of
this unit.

Ladies and Gentlemen,

The actor and author Curt Goetz
once said:

The best way to write a story is to
start at the beginning, finish it and
then stop immediately.

A closing speaker should stick to
that.

Therefore I would now like to close
this year’s conference and wish
you a nice afternoon, perhaps in
Bonn, and a safe trip home. And I
would be delighted to see the com-
petition family meet once again
here in Bonn in two years’ time.
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