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The economic impact of Buying Power
on Retail Competitiveness and Consumer Welfare

In recent years, it is not rare to meet quite pesutoncepts of buying power, unfair
trading practices and barriers to market entry tndies on the retail sector. One example
is the Sector Inquiry of the German Federal Carteffice (Sektoruntersuchung
Lebensmitteleinzelhandel des Bundeskartellamtes KartB, B2-15/11, SU LEH,
September 2014). Alongside Carl Christian von Vilelzsr it can be stated that market
dominance and barriers to market entry are ternag ttepend on the general orientation
of competition. “Those competition authorities whwave a narrow concept of
competition see barriers to market entry everywhanel as guardians of competition see
themselves very extensively prompted to intervemearket action in order to safeguard
competition and improve consumer welfare”. Quiteamtrast to this concept, it must be
held that if the structures, practices and resalts to be observed within a market that
functions without any problems, one needs to actlegge facts as being a “per-se
optimum outcome of the selection behaviour of amess’. In other words, given the
premise of functional competition, it may be sdidtt’'modern retail is entitled to an
existence because it exists” (freely adapted frabeNPrize Laureate John Richard
Hicks).

1 Increased power of retailers vis-a-vis their sypliers, increased private label
success and insurmountable barriers to market entryEvaluation from the
perspective of a general functional competition ogntation

1.1  The general orientation concept of functional@mpetition

The orientation concept predominant within compmtieconomics assumes that nobody
is capable of knowing or determining tbptimal structures of markets, neither on ax
post nor on anex antebasis. Given the high degree of complexity (it and
dynamics) of competitive activity, such a claim Wwblhave to be described as an
"arrogation of knowledge" alongside Friedrich Augusn Hayek. It is therefore not

1 Cf. Von Weizsécker, C.C.: Marktzutrittsschrankém; Oberender, P. (ed.): Effizienz und Wettbewerb,
Berlin, p. 59 ff; also cf. by the same authBarriers to Entry. A Theoretical Treatmeim: Lecture Notes in
Economics and Mathematical Systeids. 185, Heidelberg 1980.

2 Cf. v. Hayek, F. A. (1975): Die AnmaRung von WissAddress at the Nobel Memorial Prize Award for
Economics, held on 11 Dec. 1974 at the Facultfefmmomics in Stockholm, in: ORDO, Vol. 26, 1975, pp
12-21.



possible to research what degrees of concentratienfor example, optimal within the

“grocery supply chain” on the part of the trade dlso industry), even with the aid of

empirical studies. However, if these optimal stuoes are unknown, no deviations from
optimums can be determined either or consultedh@basis for state interventions. The
possibility of definingoptimal modes of behaviouror evenoptimal market outcomes

as a yardstick for the evaluation of the functidggabf a market is just as low. The

welfare economics based, sustained 'best’ prieesytiies, market shares and forms of
quality cannot be specified by anyone, neitherigygdarticipating stakeholders within the
value chain nor by scientific experts.

Consequently, wishing to specify the following &trgalues for a specific sector or value
chain and to sanction their achievement must likewie described as aarrbgationof
knowledge™:

» theoptimum product diversity on supermarket shelves (measured on the badig of t
number of product types on offer),

» theoptimum market share of private labelswithin the various categories of goods,

» the best possible rates of innovatiorwithin the relevant markets (measured on the
basis of the number of completely new or new tygfgeroducts),

» the"fairest" conditions as the negotiation outcomes between suppliersramkleting
intermediaries,

» the optimum division of labour, specialisation and risk distribution within the
context of the relationship between trade and itrglustc.

Market structures, modes of conduct and market oooes are optimal from a
competition and welfare economics perspective wdrash only when these result from
"functional competition as discovery process. As a rule, optimality establishes itself
automatically, provided that market processes fandn a (sufficiently) disruption-free
manner. What is therefore essential and shoulcfiver be the objective of regular tests
(including by means of empirical studies) is theljpem-free functioning oimarket
processesFor the purposes of identifying non-functional neask(market failures) and
thus the need for competition policy based intetieen it should be checked by means of
regular analyses of market processes whether thieetria satisfactorily fulfilling control
and co-ordination tasks incumbent upon it and wdreipecific minimum requirements
are being met.

There is general agreement within the area of cttige policy based general
orientations that five processes determine thetfomality of a markef: The market

% In this regard, by way of example, cf. GrossekettH.: Eine neue Methode zur Messung der
Funktionsfahigkeit von Markten: Die KMK-Funktions$figkeits-Analyse, in: Die Betriebswirtschaft 1991,
p. 467ff.



clearing processhas the task of reconciling quantities being effiewith those being
demanded through an appropriate variation of pri€he task of thgield normalisation
processconsists of correcting over- or under-performinglds caused by exogenetic
disruptions through the varying of capacities. Enesion of superior market power
processhas the task of eliminating power imbalances betwsuppliers and consumers.
Market power erosion can be facilitated throughieston the stronger side of the market
or through concentration on the weaker side of rierket. Product advancement
processes and system advancement procesbase the task of preventing advancement
deficiencies at the product level and, where apple, at the system level (e.g. in
distribution and trade), i.e. to implement innowas. Potential disruptions of this process
can, for example, be due to the introduction ofrerovation not appearing worthwhile to
an individual supplier because of an inability thi@ve a 'return on investment' without
impediments, as well as exclusively (absence antiges to innovate).

One generally considers markets to be functionaénio fundamental barriers to
market entries (and market exits) exist, and stakeholders arerddtd asufficient
measure of organisational freedorh If no fundamental process disruptions are
discernible within a market, the structures, mooesonduct and outcomes observable
here can be described @gtimal per se— not only from a competition theory based but
also from a welfare economics based perspectivefolf example, high rates of
concentration and retailers working on an efficiendentation basis (‘'modern retail’) are
encountered here, this is not to be characterise@ @aeason for complaints, but as
evidence of general orientation conformance Given the premise of functional
competition, as Nobel Prize laureate John Hickg, it may be said thafrade is entitled

to an existence because it exidts!

1.2  Consumer welfare through diversityin competition
The most substantial gain in welfareis experienced by consumers when they can

continuously select afresh on the basis of a sobataattractivediversity of innovative,
as well as tried and trusted price-performance ¢oationsat the same time (Cf. Fig. 1).

“ Cf. Ahlert, D./Kenning, P./Olbrich, R./Schréder, Mielfalt durch Gestaltungsfreiheit im Wettbewegtn
O6konomisches Manifest zur Deregulierung der Konditerglistribution, Munich, 2001.

® Cf. Hicks, J. R.: Einfilhrung in die Volkswirtsckslehre, 8th ed., Reinbek (near Hamburg), 1971.

® By way of this statement, the practice exercisest centuries to deny the trade its right to eisistarried
out ad absurdum The French early socialist Charles Fourier (Theeaer vier Bewegungen und der
allgemeinen Bestimmungen, Frankfurt a.M., 196896 f.) summarised the discomfort of the population
and portions of the professional world in a pattdy drastic way. At the beginning of the 19th tey he
described the trad@s a party of lies with the munitions of bankryptspeculation, usury and fraud of all
types that consists of pirates and flocks of veuthat devours agricultural work and factories and
every respect subjugates the entire nation."
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Fig. 1: The components of price-performance combinens

In order to reveal market disruptions and the needct from a competition policy

perspective within the grocery supply chains of Bueopean member states the analysis

of the symptomatic_outcomes of innovation activity be encountered there, i.e. the

degrees of innovation and product diversity, is @éegv entirely inadequate. Attention

should rather be focussed on the issues of

* whether the _processes pertaining to the developnzemdt diffusion of new
service/supply concepts, the so-called product syglem advancement processes,
function disruption-free, and

» whether_functional system competition can also éerthined in terms of the tried
and trusted, established service/supply concepts.

Diversity in competition is not an end in itself and can only be evaluategositive (or
also negative) as part of a theoretically baseduatian contextWithin this context it is
appropriate to distinguish between purely quamigatmultiplicity and (qualitative)
diversity. In the event thatumerous very similar products (so-called me-too products)
are offered on the basis of comparable terms andiwons, their multiplicity may be
described as extensive without, however, alreadgigoable to refer to qualitatively
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noteworthy diversity. Nonetheless, this scenario cartainly be evaluated positively as
an indicator of intensive competition from a welfazconomics perspective, and more
specifically in terms of the aspect of alternatygions for the consumer. Within the food
sector we experience this type of (quantitative)ltiplicity when specific types of
products are offered not only as industrial branaktitles by a variety of manufacturers,
but additionally also within all larger trading $§s1s as components of the relevant
private label programs. When consumers do not ernteouheir preferred problem
solutions despite the quantitatively numerous pctdarvice alternatives, the
ambivalence of multiplicity becomes obvious: conswnwould have wished that the
(always scarce) shelf space within the trade wbialde been better filled with different
product alternatives instead of duplicates. Onlyngetition that operates in an
undisrupted manner as discovery process can cojpetivs ambivalence in a welfare
optimized way. It has repeatedly been attemptedthenpart of the branded article
industry to decry ammitation of successful branded products by way oprivate labels

as a mistake. In the course of this, a populaoops to draw on the argument of power
asymmetry within the distribution channel. Thisiantis, however, devoid of a general
orientation appropriate basis if no drawbacks camémonstrated that would impair the
functionality of competition as discovery process.

1.3  Barriers to market entry: An ambivalent phenomenon

In the course of the regularly to be conducted khef the functioning of market
processes, the most important testing critericchésextent obarriers to market entry
within the relevant market. These determine the potential and latent avorlanc
alternatives of customers in the event that thgipers were to seek tworsen(!) terms
and conditions significantly. If market processrdggions are to be observed within a
particular supply chain of a country, implementedyres of concentration or the own
brands of the trade cannot be made responsiblthigr The hypothesis that advancing
trade concentration and rising market shares ofaf labels' would ultimately end in
market failure while reciprocally strengthening leacther is devoid of any valid
theoretical basis:

* Increasing concentration and rising market shaf@sivate labels can at best occur as
symptoms of market process disruptions. The canfséisruptions are, in contrast and
as a rule, barriers to market entry within the malle relevant market that are too
high — these causes should be counteracted by fxsdgte interventions!

* Increased concentration and higher own brand slaaegfowever, frequently not only
the opposite of disadvantageous in terms of comipetand welfare, but can be the



by-products of increased professionalization and #fficiency enhancement of
retailors to the benefit of consumers — these shthérefore be evaluated as positive
from the perspective of competition policy and beot@cted against counter-
productive interventions (e.g. by the competitiotharities).

When one contemplates the significance bafrriers to market entry, given the
background of functional competition as the predwnt general orientation concept,
one reaches the surprising conclusion that thesiambivalent phenomenonThis may
also be the reason why its existence is often highintentious. Within this context,
ambivalence means that a distinction is to be dra@iween barriers to market entry that
are desirable (or at least tolerable) from an egva@olicy perspective and those that are
undesirable:

» Barriers to market entry that are to &ealuated as positivefrom a competition and

welfare economics perspective are based on spesgficices of suppliers that are
viewed to be extremely useful by consumers. Onpag of the trade, these for
example include excellent price-performance contimna of customer orientated and
efficiently operating systems of "modern retailattiensure digh quality supply to
consumers ateasonable prices Here, a prerequisite for entry of the market byeo
businesses would be that they would have to be postion to attain or, where
possible, even to exceed these standards and barichi®trong brands also form
part of the barriers to market entry that are aéder from an economic policy
perspective. Within the trade, these can both &detbrands (private labels) that form
part of the ranges of shopping locations and obtighds (store brands). Strong brands
have also established themselves on the basisvairkable achievements in relation
to consumers. The barriers to market entry to laduated as positive have in common
that they only remain in place for as long as thieegperformance ratios do not
substantially deteriorate to the detriment of coners. Or, in other words:

Only consumers can erect these barriers and cawesa to tumble
by means of their selection decisions.

Barriers to market entry to valuated as negativédrom a competition and welfare
economics perspective, in contrast, are thosecdmatcause functional disruptions of
market processes or even totally market failurecdntrast to the positive barriers,
these are characterised by the fact that they ¢dreeliminated through appropriate
selection decisions on the part of consumers. Tlhese for example, prevent a
horizontal price cartel active within the markedrfr being 'disempowered' by current
or potential entries into the market.



Here, indeed, it could possibly be the task of appate state interventions
to act towards the elimination of these causesarket process disruptions.

The fact that the extent of a barrier to marketryetd be evaluated as negative is
measured variably in an actual individual case rhagy causes. In part this has to do
with different approaches to tldemarcation of a relevant market In part, the time-
based observation horizon, however, also diffees. Jome experts only accept actual
market entries and others also entry options oérg@l or even latent competitors. An
example of diametrically opposed assessments aefabdtarriers to market entry is
provided by virtue of the controversy between ther@an Monopolies Commission and
the German Federal Cartel Office concerning thed fo@mde in 2008: Whereas the
German Federal Cartel Office recognises that theeepractically no opportunities for
market entry within the food trade (which would moiowards considerable deficiencies
in terms of functional competitioh)the German Monopolies Commission deems “the
prerequisites for effective potential competitiaio poe] fulfilled, because barriers to
market entry at the trade level do not prevent etaektries.®

During the analysis of market entry opportunitieghim the consumer-goods trade, a
distinction is to be drawn between two differevelis:

Market entry at the retail level is currently being made more difficult by two faxg,
despite the existence of effective wholesale adtunssources. The barrier of capital is
effective — even though it is not insurmountableere by absolute newcomers. In
particular as a result of the tendency towardselsgple types of businesses that
correspond to consumer wishes and the merchandisagament systems required for
optimal operational control, the demand for caphtak increased significantly in the
recent past. On the other side, this however fém@ss of business start-up support on
the part of the commercial affiliate groups. Cuthgrthe decisive and, in the case of
large-scale trading firms, virtually insurmountablgrier to market entry may be seen to
be the scarcity of locations that hold the promidesuccess and sufficiently large
business premises. This permits the conclusionahaiarket entry is largely only still
possible by taking over existing business premises.

" "In the case in question, the market is in palicgharacterised by market structure based barter
market entry for the food retail trade that couatethe entry of potential competitors.” (Germanédtal
Cartel Office 2008, Fusionsverfahren Edeka/Tengelmeef. no. B2-333/07, p. 94). "Accordingly, marke
entries by foreign suppliers (ITM Enterprises SaAd Walmart) have never succeeded in the pasthighe
cost pressure within the food retail trade (LEH)ins fact having the result that smaller domestic
competitors have already departed from the markéhat they at least commit themselves to one ef th
market leaders within the food retail trade for ffirecurement of their goods, thus losing a substiant
portion of their entrepreneurial independence.iti(itp. 95).

8 German Monopolies Commission: Preiskontrollen ieffgiewirtschaft und Handel? Zur Novellierung
des GWB. Sondergutachten der Monopolkommission?7 2p034.
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A market entry that involves a complete trading systen can only succeed if it is
competitive not only on the sales side, but alsotfen procurement side (within the
context of conditions of purchasépastly, the market entry of a complete trading syst
only makes sense if gaps were to arise withinrtiasket or existing stakeholders were to
seek significantly to worsen their transaction gtads in relation to consumers. Since,
as can be observed in Germany, generally no sleortdgsales floor area exists,
competition within the trade sector is extremelyensive, and achievable profits are
below average at an international comparison lehel,absence of market entries comes
as no surprise. This can be advanced as one of measpns why no international
grocery business has hitherto succeeded in aggédeif on the market within Germany.

Conclusion:

When contemplating the current situation, for inseawithin the German grocery sector,
one must agree with the German Monopolies Commssiat there should be no
reference to a globally superior position of theogry trade that is of concern from a
competition policy perspective in relation to tleed industry ét vice versa The author
of this statement is currently not aware of any-segpment of the grocery supply chain in
Germany in which an original superior market poywesition of the trade already exists
or acutely threatens to establish itself.

The departure hypothesis for a comprehensive asalys the “purchasing muscle
phenomenon” should therefore, at least in termth@fGerman grocery supply chain,
state that the market processes within this sector largely be confirmed to be
functional. Only impairments of advancement proesssaused by the cartel law based
(excessive) regulation of consumer-goods distrdvutcan currently be mentioned as
noteworthy disruptions of functional competitioh".

® We have repeatedly pointed out the necessity oégitation. By way of example, cf. Ahlert, D.: The

Liberation of the Value Chain from Cartel-Law Resgtts — The Risks and Opportunities of Deregulation
in: ZVertriebsR 4/2012, pp. 207-218 and Ahlert, Jaliefer, B.: Vertical Price Coordination and Br&uate

— Interdisciplinary Perspectives on the Prohibitioh Resale Price Maintenance, Springer Briefs in
Business, Wiesbaden, 2013.
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2 Bargaining power versus monopsony power as the ese of market failure:
Market dominance through buying power or vice vers&

A diversity of conjectures concerning cause/effeglationships within the area of

European grocery supply chains forms the basishef durrent discussion (Cf. the

examples presented in Fig. 2). What is at issue(aheged) effects to which specific

developments within the retail trade could potdiyti@ad concerning the situation within

the food industry, as well as consumer welfare. Thamate upshot of these effect

conjectures is that in particular the high degreeomcentration and the growing private
label share within the area of "modern retail” wioolt could lead to a negative economic
influence on "choice and innovation" within a secto

The central construct that is predominantly modiels the intervening variable within
these conjectured cause/effect chains is the $edcgburchasing muscle of the trade”.
On the one hand, this refers to the alleged powedgminance of retail enterprises in
relation to their individual suppliers ("bilateralations™). On the other hand, the term of
purchasing muscle is used to refer to the suppgszhl superiority of the trade that
exists in relation to_the industry ("power over timajority of suppliers”). Evidently,
complaints have been submitted (in particular oa part of suppliers and their
associations) that culminate in the demand to thé Eommission and national
competition authorities for regulatory interventioto the grocery supply chains.

Behavioural relationships within the value chaifishe consumer-goods economy to be
evaluated as negative from a competition and welfaconomics perspective (in
particular unfair or dishonest commercial pracficdsmave already been decried
vehemently time and again over a number of decHdBsis, however, largely concerns
interest contingent viewpoints aimed at providihg tnotivation for official competition
policy to intervene against power concentratiorttenpart of the trade. These statements
are devoid of a valid theoretical basis to the g&tapossible extent. The assertions and
conjectures concerning bilateral and multilatesdtionship constellations within value
chains can thus also not be substantiated thealtgtiwith respect to the previously
outlined competition policy based general orieotttoncept of ‘functional competition
as discovery process'.

9 |n this regard already critically cf. Ahlert, DDas Sondergutachten der Monopolkommission zur
Konzentration im Lebensmittelhandel - Grundzige eein kritischen  Stellungnahme  aus
betriebswirtschaftlicher Sicht, in: Markenartikédsue 11/1985, pp. 536-555; Ahlert, D./Wellmann,: Th
Die Machtkonzentration im Lebensmittelhandel - Bigeldstes Problem der Wettbewerbspolitik?, in:, asw
Issue 6/1989, pp. 106-115.
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Fig. 2: The economic impact of modern retail on choe and innovation in the EU

food sector (derived from the EU study COMP/2012/(8)
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2.1  Superior market power positions of traders and unbarable dependency
positions of manufacturers within the grocery suppy chains: Reality or
systematic measurement error?

A particularly high disruption potential for therfctionality of markets is — and it appears
feasible for consensus to be reached on this +@d@ddo a serious asymmetry of power
between the supply and demand sides. As alreadinenlitby way of introduction, a
disruption of the “erosion of superior market poweocess” applies in this case. The
purpose of this process is to ensure that permigreat prevented at in each instance one
of the distribution levels (industry or trade leviglrough the erosion of these positions by
way of structural variations. Market power erostan be facilitated through entries on
the stronger side of the market or through coneéiotr on the weaker side of the market.
Reference is also made to "countervailing poweslthin this context.

One can of course also view markets to be functionainstances when power
imbalances are observable and in the long termaodisplay any tendency towards
erosion, but no substantial barriers to marketyegnist. In this case, thgotential threat

of the option of market structure alteration is already sufficient to prevent a misuse of
superior market power. This has been and is dtéinooverlooked when the complete
trade level is denounced as overly powerful becadigidual suppliers are said to have
to suffer as a result of a form of ‘unbearable ame&asonable’ dependeriéy.

The terms opower and dependencyare often accorded_a subjective interpretatioa as
basis within the context of economic practice.His regard, economic dependency and
superior market power are seen as 'two sides fahe coin': Entrepreneur A has power
in relation to entrepreneur B to the extent thaduBjectively deems to be dependent on
A, and in other words believes not be able to avaidPower (and accordingly also its
counterpart: dependency) is here a relational,opatsfactor, the extent of which is
determined by the subjective assessment of peopleore precisely "people holding
power" and "people subjected to power". On theshakihese subjective assessments, it
is only possible to reach a conclusion regarding abjectively existing, inter-
subjectively verifiable power potential to a velynited extent. However, when the
“"dependency of businesses’ is referred to in clglation (for instance in § 20 GWB
(German Act Against Restraints of Competition))lyotihe objectively existing but not
the subjectively perceived power potential canribenided.

1 Cf. Zhigi Chen: Dominant Retailers and the Coua#ing-Power Hypothesis, in: The RAND Journal of
Economics Vol. 34, 2003, No. 4, pp. 612-625

12 At the time of the price control ban (1973) in @any, this issue was already discussed extensiwety,
exactly the other way around. At the time, it tethttebe manufacturers of branded articles (shoutwer
shoulder with the 'saturated' specialised trade) were suspected of being capable of holding an
‘unbearable’, superior market power.
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The central question is how this power potentia lba determined and measured as the
basis of dependendy.If one were to follow the deliberations of the ®an Federal
Cartel Office and also those of the European Cowions one could make things
relatively easy for oneself in terms ofeasuring the relative market strengthof a
commercial enterprise and the supplier dependercmpnapanying this, in that a
conclusion concerning their dependency is reachedhe basis of the actual evasive
behaviour of manufacturers. The effective evasighaliour of the supplier manifests
itself in the"share of sales" of the applicable commercial enterprise in relatio the
overall sales of the supplier factdif the above statement is converted into a hyithe

it would be this: “The higher the share of salea obmmercial enterprise on the demand
side is in relation to the total sales of the sigupthe higher is the dependency of the
supplier on precisely this commercial enterprise.”

This hypothesis is, however, already not tenabla &rminological level, because an
above average share of sales can certainly alsectréhot wanting to avoid”, in other
words the so-called bond a supplier has with tiieirchant. The reasons for this could be
the particularly attractive goods presentation b& tmerchant or comparatively
advantageous terms and conditions.

13 The interviewing of entrepreneurs affected by thercising of power, as often practiced by the
competition authorities, is not entirely unprobldimavithin this context. It is true that these iniews can
provide some details in the form of expert opiniofite prerequisite for this is, however, that the
interviewees have a clear idea of what is actuallgrred to with "adequate and reasonable oppaiesrio
switch over to other enterprises”. As the followiregmarks will show, this is highly contentious. The
prerequisite for the validity of such interviewsddditionally that the entrepreneurs provide answer
their professional capacity and not as emotioraigédisposed representatives of interests.

1 In connection with the proposed EDEKA/Plus amalgtom, the German Federal Cartel Office is
selecting a quantitative approach of this typerioteo to determine dependency: "Incidentally, thieexof
the sales achieved by a supplier in conjunctiom Wit amalgamation participant is characteristictieir
dependency on the amalgamation participant. Thebeidual dependenciesare to be taken into account
within the context of the verification of whethesrdinant access to procurement markets exists."nf@er
Federal Cartel Office 2008, Fusionsverfahren Eded@delmann, ref. no. B2-333/07, p. 109 f.). In
addition, this declaration of the German FederattelaOffice states: "The European Commission even
takes the individual dependencies of suppliers iat@mount directly in order to determine market
dominance. In line with European decision-makingctice, market dominance represents a position of
economic power in terms of which the relevant besinis in a position to prevent effective compatitin

a lasting fashion in a market in which it can nalyoadopt independent conduct in relation to its
competitors, but also in relation to the opposite sof the market of which its suppliers form part.
Accordingly, the European Commission determined filllowing with respect to the REWE/MEINL
proceedings, which concerned the amalgamation of gmecery retail (LEH) chains, in particular with
effect in Austria: in the event that a supplieriaghs in excess of 22% of their sales on the bafsis
particular purchaser, such purchaser - should ddroartheir part then cease - is only replaceakibgesti

to heavy economic losses or not at all" (ibid.110).
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The avoidance options of a supplier according te thlevant market conceptmay,
however, only be verified in the event that thearechant sought to worsen terms and
conditions significantly. This would, for exampbe, the case if a commercial enterprise
sought to exploit its net power (e.g. followingfam a monopolisation process) in order
to induce the supplier's acceptance of terms andditons that are clearly less
favourable to the supplier.

In terms of the dependency question, only "not dp@ble to avoid" is relevant, in other
words the so-called bound state. In this contexbidance options that result from
potential entries into the market by merchants ase to be taken into account. The
"share of sales" key figure therefore does notcai@ anything viewed in isolation.
(More details concerning this are provided in CB.)2

2.2 The power predominance of consumers within thdistribution channel:
Derivative purchasing power versus original tradingpower

The issue of whether and given which prerequidgagaining power is to be evaluated
as negative from a competition and welfare econsnperspective at all is of
fundamental importance. If the power constellaiioterms of the relationship between
an individual food manufacturer and an efficientlyerating trading system is observed
in isolation, it is indeed possible to state a aersble predominance on the trade side in
numerous cases. It may be feasible for the depemdensition of manufacturers
connected to this to be traced back to the fadt thae to their specific brand policy
objectives, e.g. an available everywhere promigelation to their brand name products,
they are urgently reliant on being listed at adidmg trading firms. A high dependency on
the trade generally in particular exists amongshufecturers who find themselves
within a buyer market situation characterised by a supply surpliife potential forms
of demand of consumers that can be referred onitbheld by of the individual trading
systems to manufacturers within this situation taute sanction bases of the trade that
are to be evaluated as very substantial (Cf. Big. 3

These sanction bases are, however, not generalbetclassified as dangerous. The
competition policy based assessment of the punchagower of the trade (and the
supplier dependency connected to this) is primaoilge made dependent on whether this
refers to_original or derivative power. In this aed, it is initially to be pointed out that

5 In this regard, fundamentally cf. Ahlert, D.: Redate Absatzmarkte, Marktbeherrschung und
Fusionskontrolle im Lebensmittelhandel — Der Fa#iti/Kaufhof, in: Der Betrieb, Supplement no. 9/198
to Issue no. 16.
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the demand of the trade is always derived fromd#reand of end consumers, who bring
this to bear at the lower level of the relevantribsition systems.

The purchasing muscle phenomenon

The power predominance of the
consumer within the distribution channel

O OO0 O

Ama=Ecw 2 o0

"Buyer market"

Fig. 3: The power predominance of consumers withithe distribution channel

(2) Derivative purchasing power ("bargaining power")

If there is a supply surplus of food brands atritail level, and there is additionally a

more than sufficient choice of end consumers atméitive shopping locations, the trade
faces adouble buyer market situation, more specifically in relation to the trading gsod

it offers and in relation to the trade services enadailable by it. What results from this

circumstance is @ermanent selection processwhich emanating from the consumer
level on the one hand leads to the slimming dowrshaipping locations and thus to

concentration within the trade. On the other hadhid, selection process propagates right
through to the manufacturer level via the tradiagels. This pressure on the existing
level of manufacturer selling prices is understéfylaexperienced as extremely

uncomfortable by manufacturers with a comparativelgak marketing position. It,

16



however, relies on surplus power on the part oftthde, which is ultimately entirely
derived from the purchasing muscle of consumers.

The splintered forms of power potential of end oosrs are brought to bear at the
manufacturer level by the trade in a bundled fortre supplier dependency that becomes
evident at this point is based on tHerivative purchasing muscleof the trade. It
constitutes the reflex of functional supplier cottipen between retailers on the basis of
limited end consumer demand and must be evaluagubstive from a competition
policy perspective(Cf. Fig. 4).

Derivative purchasing power

Functional competition on the
procurement and distribution side

r 10 ¢
N O
3 O Derived -
S purchasing I,S_I
T power
R |O :"
Y

O R

"Buyer market"”

P

Fig. 4: Derivative purchasing power

(2) Original trading power ("monopsony power")

An alternative view would be appropriate if thereerev (no longer) any supplier
competition worth mentioning amongst trading orgations. In the event of the
continuing existence of a supply surplus of congugeeds in relation to end consumers,
this would only be conceivable if trade performamege itself to become marginal and
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therefore a dominant bottleneck factor. Only inhbsan instance does the trade accrue
purchasing power in the sense of power predominancelation to the manufacturer
level that is not merely derived from the buyer kedsituation at the end consumer level
(derivative purchasing muscle), but results fromgéllers’ market situation in relation

to the factor of trade performance (original purchasing muscle). Original monopsony
power can therefore not only lpairchasingpower, but is simultaneously always also
supply power in relation to the consumer (Cf. Fig. #n isolated contemplation
exclusively of the market relationships betweemdrand industry cannot do justice to
this circumstancé®

Original monopsony power

. Lack of selection
Monopoly position through options

scarcity of shelf space
\__ . _‘_‘// |

Indispensability
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monopsony
ower
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O
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Fig. 5: Original monopsony power

Conclusion: Not the derivative purchasing power,t laxclusively the original
purchasing power and simultaneously supply poweof the trade is to be evaluated as
negative from a competition policy perspectiveThe trade artificially running short in
the relationship between industry and consumerfdagenerate a scarcity-induced yield
by on the one hand absorbing a producer's surplmsiaufacturers and on the other hand
a consumer surplus at consumers: The prices toaltk jy consumers for consumer

8 This may also be interpreted as severe criticisth@green paper of the EU Commission.
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goods are higher, and the sales prices achievabielation to the trade are lower than
under functional competitiol. The causes of original power (in trade or indystme
primarily barriers to market entry that cannot bereome that have led to monopoly-like
structures and that stabilise these.

This type of contemplation of purchasing potfelecommended over many years by
Muenster based distribution and trade researcmbwasfinally also become established
in competition economics literatdre

"Buyer power is concerned with how downstream ficans affect the terms of trade with
upstream suppliers. There are two types of buyewepo monopsony power and
bargaining power. The welfare implications, andréfere the appropriate enforcement
policies, of the two types of buyer power are \different. Both result in lower input
prices, but the exercise of monopsony power usuadlyits in higher prices downstream.
Reductions in input prices in the case of bargajrewer are typically beneficiaf®

2.3 Criteria and key figures for the identification and measurement of relative
market strength in the relationship between industy and trade

The objectives of branded article profiling on ghat of manufacturers and shopping
location brand profiling on the part of merchané e conflict-prone. However, they
can also be pursued in a mutually complementaryneraand culminate in a 'bond
between partners'. Value chains as a rule exhifiérent constellations of reciprocal
dependenciedetween suppliers and merchants.

" These disadvantageous effects of original monopspawer for industry can, under certain
circumstances, also continue to exist when, forgta as a result of a reduction in capacity, thgebu
market situation were to be transformed into aesetiarket situation in terms of the relationshipnzen
industry and consumers (in other words, in relatmitrading goods). The scarcity-induced yield Hasg
from this would deprive manufacturers of trade.sThiould be of concern from a competition policy
perspective to the extent that the indicator fuorctof price in relation to goods would be invalietht
something that would lead to the expansion of scaranufacturer capacities under functional conipatit
The scarcity-induced yield would not accrue to eoit agents serving as the location of the prodacti
bottleneck (manufacturers) but exclusively to tb&dhrs of (equally) scarce "shelf space”. A negatiide-
effect could occur in the form of the demoralisataf manufacturers in relation to the developmédmtea
products, i.e. innovation processes could be ingpaiOnly under these circumstances would the dentra
conjecture contained in the "Specifications" therefoe confirmed.

18 Cf. Ahlert, D./Wellmann, Th.: Deregulierung odesrscharfung des GWB? - Wettbewerbspolitische und
wettbewerbsrechtliche Konsequenzen der KonzentratiocHandel, in: BFUP, Issue 3/1988, pp. 250-275.

19 By way of an overview, cf. Inderst, R./Wey, C.:y8u Power and Supplier Incentives in: European
Economic Review 51/2007: pp. 647-667, as well aCDHPolicy Roundtables: Monopsony and Buyer
Power, 2008.

20 OECD Policy Roundtables: Monopsony and Buyer P@@88, overview.
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For the empirical study it is important to develogiteria and, where applicable, key
figures on the basis of which power constellatioas be measured in a practical way.
These measurements form the basis for a segmefdmg of recording suppliers
according to their objectively existing — but netarding to their subjectively perceived
— dependency. | would like to propose the followamceptual design in this regard:

(1) The “acquisitory potential” of the manufacturerof branded articles

The "acquisitory potential” of a manufacturer adrimted articles, as already referred to in
this way by Erich Gutenbefq is initially based on the functional utility ofqulucts, as
well as the psychological added value to the comsuimstead of exchangeable mass
consumer goods, it is important to offer innovatm®ducts as problem solutions for
demanding consumers. For manufacturers, the nécdssisubstantiate their specific
performance potential from the perspective of thde is, however, also deduced on the
basis of the interpretation of the manufactureddraelationship as a principal-agent
constellatior?® This in a concrete way demonstrates the issukeoftquisitory potential
of the branded article that merchants can utilsdHleir own purposes. The direct utility
of the acquisitory potential of an article for temsl results from itsdlemand pull
capability. The accompanying lower information related effand expense on the part
of the consumer is tantamount to a resource sanrtfe part of the merchant in terms of
information, business development and repurchdsaulstion®* The indirect utility is
essentially based oreputation transfer amongst the product, shopping location and
consumer.

The trade therefore exploits both the reputationtosuppliers and the price premium
connected to the acquisitory potential to its biendf either skims off forms of
willingness to pay, as a result of which the agtiativances tolass compensator within
the range Or it consciously foregoes the enforcement ofghiee premium in order to
demonstrate a price worth paying to the consumerder thus to gain an advantage in
the context of horizontal competition. This in pautar appears to hold the promise of
success in the case of familiar, high-volume mactufar brands. As a result, the article
becomes toss leader within the range

2L Concerning this conceptual design, cf. AhlertKBster, L.: Strategic Brand Coordination, in: Af)dD.
et al. (ed.), Exzellenz in Markenmanagement und Verti@sio ed. Wiesbaden, 2005, p. 194 ff.

22 Cf. Gutenberg, E.: Grundlagen der Betriebswirtfistehre — Der Absatz, 15th ed., Berlin, Heidelberg
New York, 1976, p. 243 ff.

2 cf. Mattmiiller, R./Tunder, R.: Ein neues Selbsst@ndnis der Hersteller gegeniiber dem Handel —
Theoretische Hintergriinde und Umsetzungsalternatine Trommsdorff, V. (ed.): Jahrbuch der
Handelsforschung 2000/2001, pp. 3-26.

24 cf. Twardawa, W.: Share of Customer — Der lantjiffésErfolgsfaktor, in: Markenartikel, Vol. 60/1998
No. 3, pp. 30-36.
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(2) The criterion of competition intensity within the trade

Strong horizontal concentration within the tradegntmuous verticalisation and
globalisation tendencies as well as centralisatdod internal streamlining processes,
have turned the German grocery trade into a higldgnpetitive environment. The
intensity of competition is, however, not equalligh within all groups of goods.
According to the five (competitive) forces model Rértef®, five factors determine the
actual situation of competition intensity withinettrade: the threat resulting from new
entries into the market (threat of entry), the Inlgy@mongst existing businesses (threat of
rivalry), the threat as a result of substitute picid (threat of substitutes), the bargaining
power of suppliers (threat of suppliers) and tHdiuyers (threat of buyers). The intensity
of competition in particular depends on the exterwhich the competing merchants seek
to exploit the product for profiling within the ctaxt of horizontal competition.

Supplier typology
| HIDDEM CHAMFPIONS MICHE PRODUCTS
—
(]
Low Regional brand ]
| B-and C-ranking specialities g
branded articles Renowned E
= Classic private labels A-ranking z
£ Efficient production branded articles il
E w and distribution Complex consumer goods 2
= E Premium private labels
E - EXCLUSIVE BRAND 5TARS _
=8 -
= & STROMG GEMERICS
=B
I
g -
L% Discount/ Keylineswithintherange E
entry price range A-ranking branded articles - o
Generic brands Universal distribution %
High
J, WEAK GEMERICS TRAFFIC BUILDERS
Low Acguisitory potential of products ———— High —*

Fig. 6: Supplier typology according to acquisitorypotential and
competition intensity within the trade

% Cf. Porter, M. E.: Competitive Strategy. Technisj®r Analyzing Industries And Competitors, New
York, 1980.
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The above contemplations permit the constructioa ofiatrix as drame of reference
for individual dependency verification by means of the axes of competition intensity on
the part of the trade and acquisitory potentiahef branded article (Cf. Fig. 6). In order
to measure the power and dependency positionsnatitiei various supplier clusters, the
following key indicators may be consulted.

(3) Measures for the analysis of the power constations within the context
of the bilateral relationship between suppliers andnerchants

The relativeReciprocal Share of Sales (RSSkey figure designates a relationship
consisting of the reciprocal shares of sales ofded article manufacturers and retailers.
The numerator is the share of sales of the tradorgpany in the product line of the
relevant supplier. Inversely, the denominator & share of sales of the relevant supplier
based on sales within the relevant group of goddeentrading company. It is certainly
possible for the share of sales of the trading @mgpwithin a specific product line
bracket of the supplier significantly to exceed #@86 mark, but for the supplier then
also to hold 20% of the market share within therovaer group of goods, e.g. only
coffee, at this trading company. In this case, itfticator would assume a value of 1,
which would correspond to a symmetrical, quanti@tpower constellation. When
calculating the RSS indicator, it is particularijgortant to carry out an adequate
demarcation of the product line of the manufactuasrwell as the group of goods of the
retailer. Here, neither the widest conceivable deatan (for example, all product lines
of a large FMCG manufacturer like Unilever) nor aryw narrow demarcation right
through to the individual product level should laer=d out.

The absoluteComparative Category Position (CCP) key figure relates to the
significance of a supplier in terms of all produdisthis supplier present within the
specific group of goods of the trading company tfee_qualitative performance of the
category. This refers to the sales policy relatettmtial of this group of goods and thus
also to the contribution that this category rendewgards the range competence of the
merchant. With the aid of a point assessment schdéimis possible to depict the
significance of the relevant branded article mactufi@er to the trading company on the
basis of the CCP. The higher this key figure is,ltlgher is the qualitative significance of
the manufacturer to the retailer, and accordinigéyrhore dependent the trading company
in turn is on this suppliéf’

% |nversely, the significance of a shopping locationthe qualitative performance of the distributiof a
manufacturer can be recorded by way of a key figlinés lends expression to how important the pesiti
irradiation of the merchant image on the producgdmis for the manufacturer of branded articleiwit
the scope of their distribution channel selectidhis key figure can be described aCamparative
Distribution Position (CDP). The higher this key figure is, the higher is thalgative significance of the
retailer to the manufacturer, and accordingly therendependent the supplier in turn is on this hadi
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2.4 On the question of a realistic evaluation of #relative market positions
within different merchant/supplier constellations

On the basis of the matrix in Fig. 6, it is possity differentiate amongst seven supplier
clusters with different power constellation chaeaistics. Within the scope of the EU
Study COMP/2012/015 as well as the Sector Inquithe German Federal Cartel Office
(BKartA, B2-15/11, SU LEH, September 2014), theuessof in which of these
constellations a negative influence of modern retaidiversity and/or innovation could
exit needs to be clarified.

Cluster I: "Exclusive brand stars"

Cluster | encompasses the manufacturersenbwned (A-ranking) branded articles
with selective distribution. This refers to suppliers who distinguish themselweshe
basis of comprehensive innovation activity, highalgy standards for themselves and
their intermediaries and high acquisitory potentiahe eyes of consumers. The intensity
of competition within retail is to be classified snding towards the lower end of the
scale. This is not least to be traced back to #ut that the manufacturers of these
products predominantly practice selective distitoutand do not need to expose
themselves to the significant price competitionhimitthe discount sector. The products
of the exclusive brand stars can be treated aslssdc'cash cows" within the trade.
These ardoss compensator®n the basis of which merchants can generate prigfit
contributions, which they need in order to be dblénance the cross-subsidised areas of
product lines within the scope of combined costing.

It is to be assumed that in the case of exclusrand stars, no one-sided supplier
dependency is in place. The Reciprocal Share &#sS@SS) indicator should be at a
magnitude of 1. The Comparative Category PositiG€K) of the supplier is above
average, since decisive significance is accordetheése articles within the applicable
category of goods. The manufacturer often holdsetarg leadership within this area, as
well as net power in relation to the trade. In tiela to commercial enterprises with
strong store brands, a symmetrical distribution pwwer, i.e. awell-balanced
attractiveness equilibrium, is however also conceivable.

No threats against "choice and innovation" exigtwm this segment.

company.

If the two indicators of CCP and CDP are considenecblation to one another, this once again redula
relative key figure that may be referred to d&exiprocal Benefit from Participation (RBP). It indicates
to what extent manufacturers and merchants am@ntedin one another in order to achieve their catali
marketing objectives.
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Cluster Il: "Traffic builders"

The manufacturers ofrenowned (A-ranking) branded articles with universl
distribution and intensive price competition distinguish themselves from those in
Cluster I through a high level of competition irgéy being present at the trade level.
Since acquisitory potential is also above avertgese manufacturers find themselves at
the bottom right of the potential-intensity matrbhe traffic builders (also referred to as
"frequency generators") often serve retailers atatorm to expand a favourable price
appearance. Within this context, they conscioushedo the enforcement of the price
premium of A-brands in order to evoke the impressibreasonable prices orpars pro
toto basis.

Such branded articles have an evidently high CQPniost merchants, since they
represent thekey lines of the entire range in terms of price meaurement To
discontinue carrying these would significantly lowde range competence of the
merchant in the eyes of consumers. In contradtécekclusive brand stars of Cluster I,
they are also not suitable for replacement by punemprivate labels. The trade seeks to
earn money with premium private labels, and duevailability exclusively within one
trading system, these are also not suitable adikey within the range. As a rule, the
RSS here once again has a magnitude of 1. To teatekat power predominance exists
within this cluster at all, this would tend to tesappliersThe retail trade, here as a rule,
does not hold any substantial threatening potential

No threats against "choice and innovation" therefexist within this segment either.

Cluster IlI: "Hidden champions”

The hidden champion cluster encompasses thest-effectively producing
manufacturers of products of low to medium brand stength with low competition
intensity. These are products that are referred to in spsedjargon as B and C branded
articles. They do not exactly occupy pole positrathin the relevant set of consumers,
and the price knowledge of consumers in terms e$ehproducts is very loff.Since
these branded products consequently do not funeisokey lines, the intensity of intra-
brand competition amongst trading systems is coatpaty low. These products are,
however, increasingly subjected to intensive cortipatwithin shopping locations, and
more specifically they thereompete with the own brands of the commercial
enterprise$®

27 Cf. Ahlert, D./Mogel, V.: Umsonst giinstig? Die kathte Preiskenntnis der Konsumenten macht
Preiskriege in bestimmten Artikelgruppen des Lebstigleinzelhandels Uberflissig, in: Markenartikel,
\ol. 66/2004, No.5, pp. 14-17.

% |n this regard, merchants occasionally have aiquaar interest in keeping the prices of the B #&hd
brands high in order to lend their own private lalzvisible profile as a result. This strategy'wibrella
pricing" can as of late be counteracted by manufac$ through the negotiation of fixed maximum esic
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To a substantial degree, it is also flemowned branded article manufacturers of
Clusters | and Il who include such brands as "sécon third brands” within their
portfolio. It is true that they are currently tesfia radical slimming down of this brand
segment in light of the increasing competition frpnivate labels. They are, however,
also aware that they are still in a position toi@et sufficient profit contributions by way
of these products insofar as they are able to psiheir free capacities in this way. The
small and medium-sized manufacturers of such brandstherefore often find
themselves in a quandary between private labetsatteagrowing stronger and the still
virulent second and third brands of renowned brdnddicle manufacturers. It is
therefore no wonder that it is especially these ufecturers who are raising complaints
concerning purchasing muscle. It may, however, betoverlooked here that this
ultimately concerns consumers (also see custonveraignty) whose power to select is
transferred on to the industry level by the trattesofar as manufacturers find no
successful way out of their quandary, e.g. throogst-lowering process innovations or
excellent demand pull marketing, they will have ltee with the high terms and
conditions based pressure of the trade. Enteribhg time commissioned production of
private labels might deserve consideration as alitiadal or even alternative business
model.

One thing, however, certainly needs to be notedrefsifunctional supply competition
amongst competing merchants, it is not the taskoohpetition policy to erect high
protective fences against the pressure of selecéind it will also not be able to succeed
in this.

The two indicators not seldom indicate@nsiderable power advantage on the part of
major trading systems in terms of these products. CCP is predominandgitmned
within the lower middle field, and RSS is signifitly higher than 1It may, however,
not be overlooked thatoteworthy dependencies of the tradenot seldom exist here.
That is because such articles are indispensaltfeose who offer the full range spectrum
in order to attain range competence or, where egipli, in terms of one-stop shopping.
They form part of the compulsory agenda of the groeven if they do not meet with a
great degree of involvement amongst consumersBTaed C brands cannot be entirely
substituted with classic private labels; becausy thre needed to demonstrate supply
diversity. Apart from this, these products offerrofents margins that are by all means
adequate as Bss compensatpreven though not too much money can be earned with
these, at least not on a per unit basis. What tendpply here is the motto: "It's all in the
quantity”.

without having to risk cartel law based penalti€f. European Commission: Guidelines on Vertical
Restraints (Text with EEA relevance) (2010/C 13)/@haragraph 225.
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By way of summary, the functionality of competitpsacesses can be attested for this
segment without reservation, and with this being tdase, competition policy based
interventions are a mistake. "Choice and innovatida not appear to be under threat in
this segment. It is to be expected that in pardicdiere the number of articles is
constantly increasing, namely on the basis of ttesvth in sales floor areas of modern
trading firms. By way of their own brand programméarge trading systems in
particular are participating in this growth sectorhis in no way only refers to "me too"
products, but instead increasingly also to innowasi in the form of attractive price-
performance combinations.

Cluster IV: "Strong generics”

The "strong generics" refer wolume manufacturers of weak brand products with
excellent cost positionghat can thus be deemed to be cost leaders. Mantées of this
type utilise the most modern of basic technologiesng production, but suffer from a
high degree of comparability and the feasibilitytioé substitution of their products due
to low brand strength. These manufacturers arecphatly susceptible to employment
rate fluctuations due to an extremely high fixedstcmtensity. This can result in a
considerable merchant threat potential Commercial enterprises are, however, in fierce
competition relationships with discount systemdvaitticles of this type at the consumer
level, with the result that they are, as a rulgeelent on manufacturers of these very
reasonably priced products. In particular to thebe offer a full-range spectrum, these
excellent volume manufacturers are indispensablarieentry level range. To this extent,
aconsiderable industry threat potentialis also to be stated.

Given the substantial volumes that are traded withis range sector, the trade is
dependent on even the smallest of advantages baseatms and conditions in order to
shift this article sector out of the loss leadesipon into at least a neutral position or
perhaps even to earn something fronTlte trade is therefore dependent on attaining
particularly favourable terms due to the mobilisation of its derivative purchasing
muscle.This is even more the case since the CCP of srgp$ not particularly high, but
the RSS is significantly lower than 1.

The danger of negative influences of modern trade "choice and innovation”

presumably does not exist within this segment. &lgaellent volume manufacturers
have abundant switching opportunities at their disgd, be it to other merchants or, for
example, to the manufacturing of private labelsmmely on the basis of the extremely
good cost-efficiency of their production. Marketrggs within the area of this cluster, for
example on the part of small or medium-sized mantuifers, are hardly conceivable

given the current capacity situation. Manufacturease, however, dependent on
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consolidating and expanding their cost leadership rheans of permanent process
innovations.

Cluster V: "Niche suppliers”

This cluster predominantly encompassesall to medium-sized manufacturers with
special competencies that are highly attractive forsmall consumer segments.
Regional top products in particular can exhibit above average market strength. In
contrast to the renowned nationally or even intionally familiar "power brands",
which are aimed at the majority of consumers, thieseded products as so-called
"personal brands" only have a high degree of adquyspotential in specific regional
markets and, where applicable, within special coresusegments.

Regional branded productscan represent an identity anchor within a regewren if
they do not have any particular taste or usageifsppeoduct benefits. Affiliation with a
region is expressed via the brand origin, which hapositive effect on the inward
connection of consumers with the regional brandsidss this direct effect on brand
loyalty, an indirect effect exists: the perceptiand emotional relevance of the brand
origin promote a positive perception of the bramthge of merchants who offer these
products and therefore indirectly also influence biusiness operation type brand loyalty
of consumers.

During the calculation of the two indicators it important to demarcate the relevant
markets correctly from a spatial/regional and fatperspective. The RSS indicator can
be at a magnitude of 1 if the category only extetadarticles of this specific type (e.g.
regional brands). The CCP is extraordinarily higider these circumstances. To this
extent, in the same way as with respect to Clusiemay be assumed that these articles
justify a reciprocal dependency between trade and industryThis fact is sometimes
misjudged by central purchasers of major tradingtesys. The danger then exists here
that "blood will be left on the carpet”, since psety the small and medium-sized
manufacturers of such special products are notddtbany permanently adequate terms
and conditions. For those amongst merchants whey afffull-range spectrum, this type
of conduct would, however, be dangerous, sinceut significantly contribute towards
the erosion of their store brands. Within the cerafive trade groups, the trend of
withdrawing supplier management from central buyaithin this sector and to organise
this on a decentralised basis is therefore inanghsiestablishing itself. In this regard,
innovative forms of co-operative category managememetween industry and trade are
playing a major role. Market leadership is neitbee-sidedly held by industry nor trade.
Brand management across levels/stages and vesticalco-ordination are indispensable
in this regard and should not be strangled as @altret cartel law based interventions.
They should be deemed to be ex lege exempt pursuant. 101, Sect. 3 of the TFEU.
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It is this cluster of niche suppliers to which tparticular attention of the empirical
studies should be devoted in order to reveal adaegers pertaining to "choice and
innovation™.

Cluster VI: "Weak generics*

The large group of producers who manufactexéremely weak brand products at
relatively high costsmay described as "weak generics". Due to theiitdidnif at all
present acquisitory potential, as well as the mm toigher competition intensity on the
part of the trade, these suppliers are to be abdcto the bottom left of the potential-
intensity matrix. The RSS key figure is significgrabove 1, and the CCP has the worst
value imaginable.

These manufacturers adependent on every single merchanno matter how small. In
the event that a major trading system drops owt asnsumer, it may happen that the
manufacturer will instantly experience existencetitening degrees of capacity
utilisation. In the case of a number of small mardh, it may be necessary for a number
of these to drop out of the list simultaneously fhis effect to arise. If these
manufacturers do not succeed in modernising thedyzction, e.g. through process
innovations towards cost leadership or the achievgraf an alternative strategy towards
quality leadership, given functional competitiandeparture of manufacturers of this
cluster cannot generally be avoided

Under these circumstances, it appears digressivamfra business management
perspective to research deviation alternatives #tep merchants who, as has been
shown, are in intensive competition with one ano#dral subject to fierce bargaining. It
is superfluous to pose the question concerningddeger of negative influences of
modern trade on "choice and innovation" here. Ihieat be the task of competition policy
to guarantee the survival of manufacturers of teegment, and it would also be
impossible for it to do so.

Cluster VII: "Marginal suppliers"

In economics, marginal suppliers refer to thoserasses that atgarely still viable due

to their capacity, cost and revenue situation aeat@nstantly under threat in terms of
selection Marginal suppliers possess no field of their amithin the potential-intensity
matrix, since they may be positioned within allde As explained above, Cluster VI
suppliers are to be counted amongst these almdsbuwtiexception. However, suppliers
under threat in terms of selection can also cropimpthe other clusters. Even
manufacturers of renowned branded articles, but edgional specialists may belong to
these. In the event that these producers are pabt=of or prepared for a radical change
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in strategy, they will get into difficulties in theame way as is currently the case with
large business groups who have missed out on carswends. In the event that such
selection processes were not generally observalilinwa market, the suspicion of

severe functional deficiencies (e.g. exit barriarghe form of high safety fences) would

force itself to the fore.

In terms of these marginal suppliers, it fundamiytdoes not make any sense to ask
whether they are dependent on a specific commeecitdrprise as a manufacturer (or,
where applicable, as a merchant on a specific beshdrticle manufacturer). The
stipulation that they are dependent by definitionthe event that they were to have no
adequate and reasonable alternative options, appéabe grotesque from an economic
perspective. These businesses are indeed deperménhot on one of their major
customers alone, and they are instead dependerallaheir transaction partners, on
environmental conditions and in particular on thapabilities of their employees and
managers and then later also on the qualificatibtheir insolvency administrators.

3 Conclusion: The economic impact of buying power oretail competitiveness
and consumer welfare depending on different scenass of functional
competition

3.1  The economic impact within buyer market versuseller market situations
The statements contained in Section 2 as presemagde summarised as follows:

» Within purebuyer market situations at the consumer levef{both in terms of trading
goods and trading performance), no original puncigagower results for commercial
enterprises. They in fact function more like"axtended arm of consumerstho as
the protector of their interests perform a 'powkerfale in relation to the manufacturer
level. This form of derived bargaining power alngagbservable in most consumer
good sectors for a long time isighly desirable from a competition policy
perspective
In Clusters VI and VII, it brings about selectioregsure at the industry level that is
sensible from an allocation theory perspectiveCluaster 1V, fierce competition for
the most cost-effective acquisition sources unfatshe trade level, during which
similarly desirable adjustment effects arise frama#location theory perspective. The
backward integration of the trade by way of ownnldr@rogrammes here in the same
way brings about a vitalisation of competition thdre setting up of one's own
production facilities. For_Cluster Ill, the outcoré the here particularly efficiently
functioning competition as discovery process canee¢n be divined, and the
envisaged investigation design of the commissiatady unfortunately does not lead
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one to expect any types of information in this ezdp who — given the fierce
competition battle amongst the classic second laind brands of the major groups of
food companies, the B and C brands of the smallnaadium-sized producers, as well
as the own brands of virtually all major tradingtgyns that are increasingly becoming
more significant — will gain what market shareshwitthis rapidly growing segment
cannot currently be forecast.

Particularly within this area, it is immensely imptant for competition policy to
refrain from exercising any type of systematic inénce.

In seller market situations, at the manufacturer level in contrast, commercial
enterprises as a rule function as'extended arm of manufacturers”

Cluster 1 and Il manufacturers of branded articlas, well as a few particularly
renowned_Cluster V niche suppliers have succeedextcupying this pole position
within the 'relevant set' of consumers. From vasiaelfare aspects, it would be fatal
to act against thipreferential position of the strong brandsby means of economic
policy based interventions. They constitute theome of innovative achievements of
manufacturers and virtually also always of co-opegamerchants and consequently
the entire value-added systems that are to a hegited rewarded on the part of
consumers. They are not least also responsiblegh®rhigh regard in which the
products are held abroad. Strong brands deservection against brand piracy, brand
vandalism and image damaging pricing.

To the extent that the legal system cannot granistiprotection, it should at least
permit the self-help measures of the economy byngiray the relevant forms of
organisational freedom.

Commercial enterprises only attain their owrginal position of power on the
demand side (in relation to manufacturers) and kamaously on the supply side (in
relation to end consumers) when resource baseé fpadormance ("shelf space")
itself becomes a dominant bottleneck factor. Ithen possible to refer to seller
market situation in relation to the factor of trade performance. Only original
monopsony power is relevant from a competitiongoperspective. Cartel law based
interventions should here be aimed against the esawd market failure. This
essentially refers to barriers to market entry, tity those types that bring about
functional disruptions of market processes.

To proceed against these in a systematic way mayden as the most important

option to combat original monopsony powdt.is to be hoped that the EU study will
shed light_on this.
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3.2 The impact of unfair commercial practices and gnamic market dominance
within the best-case and worst-case scenarios ofnictional competition

During the evaluation of the asymmetrical powersteltation within value chains, focus
is often one-sidedly directed onto the allegedlw@oecontingenmodes of behaviourof
the trade that in the view of the top organisatiohthe industrial economy could threaten
so-called efficiency-orientated competition (e.gmassion fees, listing fees, unjustified
advertising surcharges, space rental fees, subseguéorcement of more favourable
terms and conditions, unjustified discount spregdietc.). The EU Green Paper "On
Unfair Trading Practices in the Business-to-Bussnesod and Non-food Supply Chain
in Europe" (COM 2013/37) in detail addresses diglsbrand unfair modes of behaviour
within value chains and describes these as "ubiziness practices” (Cf. the examples
presented in Fig. 7).

Unfair Commercial Practices

Ambiguous

Contract
Terms
Territorial Retroactive
Supply Contract
Constraints Changes

Lack of

Written
Contracts /
: Incomplete
Unfair P Unfair
Termination Contracts
Transfer of
of a :

: Commercial
Commercial -
Relationship Unfair Use

of
Information

Fig. 7: Types of Unfair Commercial Practices in acardance with the Green Paper
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This assessment is one-sided and flawed, as iadglrshown by the following
statements:

(1) In terms of the competition policy based evaluatioh power within the
distribution channel what is of primary importansenot the actually practiced
conduct of businesses, but power potential. A 8dnan which a business would
have theopportunity to trigger serious functional disruptions of competitive
processeswould be relevant from a competition policy pepe. It is also
appropriate to refer to ddynamic market dominance’?® Under certain
circumstances, a form of power predominance camlasassessed as dangerous
from a competition policy perspective when it drasttention to itself not as
"improper" conduct but conduct deemed to be "fair".

(2) By the way, it appears suggestive to refer to urtf@ading practices time and
again. Trade_and industry can be responsible faorctional disruptions of
competitive processes to the same degree, be audhr dishonest or unfair
conduct or through the sheer threatening effeca oharket power superiority
position.

(3) Most important is the clear distinction between th& extreme scenarios of
competition (Cf._Fig. 8):
Within the best-case scenarioi.e. under functional and fair competition as a
process of discovery, commercial practices donttenat all, because the level of
bargaining power and the process of bargainindf #se part of the per se optimal
market outcomes.
Within theworst-case scenari®f totally market failurecommercial practices are
not the cause, but are a symptom of existing saperarket power positions. Of
primary importance is therefore not the actuallsggiced conduct of businesses,
but the question what causes insurmountable bsrteemarket entry and how
these barriers are to be pulled over.

29 power that is relevant from a competition policgrgpective may be defined as the capability of a
systematic disruption of market processes. Whatt issue here is the potential - not even the pooéso-
called 'improper' exploitation of such potentian the part of an economic agent or a number afi@oic
agents (e.g. an oligopoly that exhibits collusiehviour) to influence market processes - potdntasd
part of a dynamic, cumulative process - in suchay that, as a result, the conditions for functidgpal
within the market system are invalidated. We alyeemined the expression "dynamic market dominance"
for this power position in 1988. Market dominanaz@dingly does not already refer to an entity that
holds a particular market share, but one that 'dates' (controls) a development process, as a goesee

of which (severe) functional disruptions within timarket system can occur. Cf. Ahlert, D./Wellmahh,;

Von der Machtkonzentration zur dynamischen Markdsedthung im Handel - Wirtschafts-
wissenschaftliche Grundlagen einer Diskussion zantédlrechtsnovelle, in: BFUP, Issue 3/1988, p. #14
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Fig. 8: Fair and functional competition versus totdly market failure
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